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FOREWORD

The Constitution of Mongolia created a new institution
called the Constitutional Tsets (court) of Mongolia, which protects
democratic values, human rights, and freedoms, implements the
separation of state power principle, and monitors whether the highest

state institutions are working within the framework of the Constitution.

At the time of commemorating its 30th anniversary, the
Constitutional Tsets (court) of Mongolia is delighted to preside
over the Association of Asian Constitutional Courts and Equivalent
institutions in 2021-2023.

The objectives of the Association of Asian Constitutional
Courts and Equivalent institutions shall be to promote the protection of
human rights, the guarantee of democracy, the implementation of the
rule of law, the independence of Constitutional courts and equivalent
institutions, and the cooperation and exchange of experiences and

information among members.

During the presidency of the Asian Association, the
Constitutional Tsets (court) of Mongolia supports the development of
cooperation on certain constitutional issues, maintenance of regular
relations, and exchange of experience, methods, and information in

the field of constitutional law and adjudication.

In this context, it’s a pleasure to share the knowledge and
experience of Justices, employees, scholars, and researchers of the
Constitutional review bodies of the members of the Association by
publishing and introducing to you the compilation of scientific articles
on the topic “Implementation of Constitutional Review: Challenges

and Development Trends”.



FOREWORD

This compilation includes articles written in English and
Russian, the official working languages of the Association, and I
am confident that this work will contribute to the development of a
scientific, cognitive, and practical understanding of Constitutionalism,

which is the heritage of mankind.

I would like to extend my sincere gratitude to the Constitutional
courts’ Justices, employees, scholars, and researchers who shared

their valuable knowledge and experiences.

Chinbat Namjil

Chief Justice of the Constitutional
Court of Mongolia,

President of the Association of
Asian Constitutional Courts and Equivalent Institutions
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The Constitutional Court of the Republic of Azerbaijan

GUARANTEE OF JUDICIAL PROTECTION AND
PRINCIPLE OF EFFECTIVENESS IN THE PRACTICE OF
THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

Mr. Rovshan Ismaylov

Judge of the Constitutional Court
of the Republic of Azerbaijan

The Article is devoted to the analysis of the principle of effectiveness,
which is one of the governing principles in the framework of constitutional
control in the Republic of Azerbaijan. First of all, it is emphasized that the idea
of the effectiveness of constitutional rights and freedoms is the basis of several
legal positions formed by the constitutional court. Further, the various methods
of interpretation used in the application of the principle of effectiveness in
constitutional control are discussed.

1t is also shown that in the practice of the Constitutional Court of the
Republic of Azerbaijan, the principle of effectiveness has been applied mainly in
connection with the provision of judicial protection of the rights and freedoms
of everyone enshrined in the Constitution. Based on the content of a number of
decisions adopted by the Plenum of the Constitutional Court at different times,
the position of the constitutional review body on this right is announced.

Based on the research, the importance of the application of the principle
of effectiveness in the practice of the Constitutional Court in terms of protection
of human rights and freedoms was shown.
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The Constitutional Court of the Republic of Azerbaijan

The Constitution of the Republic of Azerbaijan, like the constitutions of
other democratic states adopted in the second half of the 20" century, is
characterized by the establishment of broad catalogue of human rights. At
the same time, many constitutional provisions on human rights are reflected
in a short and abstract form. However, this did not weaken the capacity to
defend those rights, but rather led to their broader protection in certain
cases as a result of the interpretation of the constitutional courts.

In this regard, it should be noted that the Constitutional Court of
the Republic of Azerbaijan, like the bodies of constitutional justice of
other countries, has developed their scope based on the idea of effective
implementation of several constitutional rights.

The Constitutional Court, applying the principle of efficiency, gives
maximum meaning to the constitutional provisions. This meaning does not
go beyond the content of the text of a particular norm, as well as itscontent
taken systematically with other constitutional norms. One of the important
aspects of the approach is that in some cases it is not enough for the state
to prohibit certain unconstitutional actions in order to comply with the
Constitution; the state must also take positive steps to protect the rights
guaranteed by the Basic Law.

The application of teleological interpretation together with the
principle of efficiency allows the Constitutional Court to focus on the “real
situation of a person.”. This principle leads to judicial activism and a broad
interpretation of the text of the Constitution. This principle, when used
to interpret the procedural guarantees of the Constitution, including the
right to judicial protection, results in real and effective protection of human
rights.

In the practice of the Constitutional Court, the principle of
effectiveness is applied mainly in connection with the ensuring of judicial
protection of the rights and freedoms of individual enshrined in Part I of
Article 60 of the Constitution.

The Constitutional Court, in its several decisions, pointed to the
dual character of this right, noting that this right is one of fundamental
rights and freedoms of man and citizen, as well as a guarantee of other rights
and freedoms enshrined in the Constitution. The right to judicial protection
also provides for an administration of justice capable to effectively restore
violated rights and freedoms (Decisions of the Constitutional Court Plenum
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concerning the complaint of E. Hakimovof November 3, 2008, and the
Interpretation of Article 420 of the Civil Procedure Code of the Republic
of Azerbaijan of February 28, 2012).

In its Decision of December 13, 2010, on the interpretation of Article
71.1 of the Criminal Code of the Republic of Azerbaijan, the Plenum of
the Constitutional Court noted that administration of justice is one of the
most effective means of human rights protection. It is no coincidence that
a court is considered to be the main guarantor of human rights protection.
Therefore, the ineffectiveness of judicial protection may adversely affect
the effectiveness of other constitutional rights.

As for the content of the right to judicial protection, it should be
noted that the Constitutional Court held that it includes, first, the right to
access to a court. As already mentioned, this was possible based on the
principle of efficiency. In its decision of April 23, 2004, the Constitutional
Court noted, citing the European Court of Human Rights case law, that one
of the elements of the right to a fair trial is the right of the person to access
to a court. Given the exceptions provided for in the legislation, the lack of
a person’s access to a court makes the right to a fair trial meaningless.

In the practice of the Constitutional Court, special attention is drawn
to the right to access to a court. According to the Court, the violation of this
right makes the exercise of the right to judicial protection insignificant.
This right, interpreted in terms of the state governed by the rule of law,
implies that the parties to the case have an effective and real opportunity to
defend their rights by providing them with open and transparent access to
judicial remedies.

The Constitutional Court, based on the principle of effectiveness,
has established another important element of the right to judicial protection
- the right to enforce judicial acts that have entered into force. Thus, based
on the idea of effective and real administration of justice, the Plenum of
the Constitutional Courtin its decision of February 3, 2005, on complaint
of N.F. Nurulov and Z.Z.Nurulova ruled that execution of judicial acts is
within the scope of the right to judicial protection. The Decision of May 22,
2015, on the interpretation of some provisions of Article 231.1 of the Civil
Procedure Code states that prolonged non-initiation of enforcement actions
for one or another reason leads to the non-restoration of violated rights, as
aresult of which the exercise of the right to judicial protection is ineffective
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and the decision taken is insignificant.

The Constitutional Court also determined that the legislature has
a positive obligation to ensure the relevant constitutional value. Although
the legislature is free to choose the enforcement model of court decisions
subject to constitutional norms and principles, the Constitutional Court
emphasized that the model chosen by the legislature in this area should be
effective. Otherwise, the court decision will not be enforced in time and in
correct manner.

The issue of positive obligation had also been impacted in the
Decision of May 20, 2011, on the Interpretation of certain provisions of
Article 92.12 of the Criminal Procedure Code. The Constitutional Court,
considering the need to ensure the right of the suspected or the accused
persons to receive high-quality legal assistance as an important tool for the
effective administration of justice, held that the prosecution authorities by
taking into account the specific circumstances of the case (the character
of the crime and degree of its public danger, the severity of the possible
punishment, the complexity of the case, etc.) shall appoint a defence
counsel for the suspect or the accused, even in cases that are not specified
in Article 92.3 of the Criminal Procedure Code.

According to the legal position stated in the Decision of July 15,
2011, on the interpretation of Article 26 and Article 96 of the Criminal
Procedure Code, one of such cases is the fact suspect or accused knows
the state language of the Republic of Azerbaijan but is unable to read the
procedural documents written in this language in the Latin alphabet.

The principle of effectiveness also influenced the Constitutional
Court’s legal opinion on the mandatory participation of a lawyer in civil
proceedings described in the Decision of June 11,2002, on Article 67 and
Article 423 of the Civil Procedure Code.

In accordance with the above-mentioned articles of the Civil
Procedure Code, persons participating in the court of cassation, additional
cassation, re-examination of the case due to newly revealed circumstances,
may take part in the judicial process only with the help of a lawyer. The
Constitutional Court ruled that in the case of a petition of a person requesting
the appointment of a public lawyer due to financial insolvency, the court
should consider the requirements of Articles 60 and 61 of the Constitution
and ensure their right to legal assistance at the state expense.
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Thus, the application of the principle of effectiveness in the practice
of the Constitutional Court has facilitated the development of the content of
the right to judicial protection, the imposition of certain positive obligations
on the relevant state authorities for the real implementation of this right
and, consequently, broaden possibilities of human rights protection.
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The Constitutional Court of the Republic of Azerbaijan

FEATURES OF CONSTITUTIONAL SUPERVISION

IN THE REPUBLIC OF AZERBAIJAN

Mr. Bekir Garalov

Chief Adviser of the Secretariat of the Constitutional Court
of the Republic of Azerbaijan

The Article is fully dedicated to the activities and authorities of the
Constitutional Court of the Republic of Azerbaijan. The Article covers the
matters related to the Constitutional Court’s role in democratic and legal
statehood.

Moreover, the Article discusses the role of the legal position of the
Constitutional Court in strengthening justice and humanism principles as well
as the significance of this legal position in the improvement of the national
legislation. The Article also addresses the significance of the legal position of
the Constitutional Court as the more precise instrument for constitutional and
legal regulation.

The Article describes the significance of the Constitutional Court’s
activities in the protection of constitutional rights and freedoms as well as the
promotion of democratic values.

It also discusses the law-making function of the Constitutional Court
and its impact on the legal arrangements.
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The Constitutional Court of the Republic of Azerbaijan

The Constitutional Court of the Republic of Azerbaijan is a special state
body acting in the same manner as a constitutional review body of other
countries, performing the functions of constitutional justice and at the same
time having the power to verify the compliance of laws, decisions and
other normative legal acts with the Constitution and laws of the Republic
of Azerbaijan.

The Constitutional Court is included in the Chapter “Judicial Power”
of the Constitution of the Republic of Azerbaijan and thus emphasizes the
affiliation of the Constitutional Court to the judicial system, which is an
independent branch of state power. However, it can be argued that the
Constitutional Court is a supervisory body with a special state structure.

The Constitutional Court is the only constitutional review body
whose powers and activities are directly provided for in the Constitution.

In accordance with Article 130 of the Constitution of the Republic
of Azerbaijan, the issue of verification of compliance of laws, decisions and
other normative legal acts with the Constitution and laws of the Republic of
Azerbaijan shall be carried out by the Constitutional Court.

From this point of view, several conclusions can be drawn:

1. This norm envisages the active influence of the Constitutional
Court on the law-making process and, first of all, on the result - the adopted
normative legal acts;

2. Response to the revealed shortcomings, contradictions with the
Constitution and all other normative legal acts are possible only in a form
consistent with the functions of the Constitutional Court;

3. Due to the fact that the Constitutional Court is a state body
exercising a special supervisory function to ensure the supremacy of the
Constitution and ensuring the compliance of all normative legal acts with
the Constitution, the legal position of the Constitutional Court is decisive
in considering such disputes.

In addition, it should be noted that Constitutional Court, when
examining the constitutionality of a disputed normative act, may, by
its decision, indicate that another law with a higher legal force than the
proposed normative act is unconstitutional.
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In the practice of the Constitutional Court, it has been repeatedly
observed that some articles of a normative legal act have been proposed to
be examined and similar norms exist in other normative legal acts. In such
cases, the Constitutional Court have the right to verify its compliance with
the Constitution and adopt a relevant decision.

In a number of its decisions, the Plenum of Constitutional Court
stressed the importance of the legislator’s adherence to the principle of
legal certainty when adopting normative legal acts regulating any public
relations.

The Plenum of Constitutional Court has repeatedly emphasized
that the principle of legal certainty, among other requirements, provides for
clarity and certainty of the current legal situation in the most general sense.

In addition, in a number of decisions, the Plenum of Constitutional
Court noted that the principle of legal certainty is one of the key aspects of
the rule of law. It is very important that each law or any of its provisions
meet the principle of legal certainty, and one of the main conditions for
ensuring this is that the legal norms are unambiguous and clear.

Of course, this approach, in turn, should reassure everyone that it
will protect their rights and freedoms, and that law enforcement will be
able to predict their actions.

Conversely, the uncertainty of the content of a legal norm can lead to
a violation of the rule of law, equality before the law and the courts, which
should be the basis of any normative legal act, allowing for unrestricted
consideration in the application of the law.

Based on the above, it can be concluded that the Constitutional
Court forms the general principles of normative legal acts adopted by state
bodies, i.e. it has a significant impact on the application of law.

Moreover, the decisions of the Constitutional Court are a source of
law. When the Constitutional Court “removes” a normative act (individual
provisions) from the legal system on the grounds that it is unconstitutional,
it acts as a “law regulator”.

The Constitutional Court, by exercising its authority to verify the
constitutionality of normative legal acts, which is one of its main powers,
first of all, ensures the supremacy of the Constitution. If the Constitutional
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Court determines that the examined norm or any part of it does not comply
with the Constitution or an act having a higher legal force, it shall declare
it invalid. Thus, the provision of this normative legal act loses its legal
force and cannot be applied in the territory of the Republic of Azerbaijan.
The important point here is that the norm examined by the Constitutional
Court is evaluated not in terms of expediency, but in terms of compliance
with the spirit and letter, philosophy and principles of the Constitution.
Thus, the provision of a normative legal act that is inconsistent with the
Constitution is removed from the national legislative system. In this
case, the Constitutional Court performs the function that in the theory of
constitutional law so-called as “negative legislator”.

The Constitutional Court, paying great attention to the international
practice of interpretation of law (especially human rights norms), makes
constant references in its decisions to international law, in particular to
the case-law of the European Court. Such references not only enrich the
position of the court and serve to justify it, but also in some cases directly
determine the formation of the legal position itself. Therefore, taking into
account the fact that the judgements of the Strasbourg Court, to which
reference is made in the decisions of the Constitutional Court on specific
legal relations, will be useful and interesting for national enforcers, as well
as for all readers, these decisions are stored in the texts.

It should also be noted that in each case, the Constitutional Court
not only analyzes the Constitution, but it is also based on international legal
instruments - international treaties on civil and political rights, economic,
social and cultural rights, the Universal Declaration of Human Rights, the
European Convention for the Protection of Human Rights and Fundamental
Freedoms and the UN materials.

All decisions adopted by the Constitutional Court during its activity
are based only on the norms of the Constitution, international law, judicial
precedents, as well as judgements adopted by the European Court.

An analysis of the activities of the Constitutional Court shows
that the Constitutional Court, occupying a worthy place among other
state bodies, successfully and dynamically develops the state legal system
through its activities.

It should be noted that the activities of the institute of constitutional
control and the specialized body that implements it are of great interest for
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research. The activity of the Constitutional Court in Azerbaijan and the
experience of such bodies in foreign countries show that the existence of
such a body is an important guarantee for the implementation of democratic
reforms and the principle of separation of powers.

Based on the above, the tasks of constitutional control are to ensure
strict and unswerving adherence to constitutional norms; Identification
and elimination of contradictions in the Constitution itself; prevention of
inconsistencies of normative legal acts with the Constitution of the Republic
of Azerbaijan; the application of measures of constitutional responsibility.

The fulfillment of these responsibilities is closely linked to the
observance and implementation of the provisions of Constitution. For this
reason, the activity of the Constitutional Court is based on the fact that the
Constitution is a key element of the entire legal system.

Thus, constitutional control as anecessary element of the functioning
of a democratic state is of particular importance in determining the lines of
contact with the legislative, executive and judicial authorities.

The worthy political successor of the National Leader, Head of State,
President IlTham Aliyev’s extensive and consistent activities to strengthen
the rule of law in the country and create compromise and consensus based
on the recognition of universal values in society have made our young
independent republic important among influential states. From this point of
view, the human rights sphere of our Constitution - the improvement of the
legislation, the rules for amending the Constitution, control and inspection
measures (parliament, government, public, prosecutorial control), defense
measures, accountability measures increasingly penetrate all walks of life,
all segments of society become the basis of legal stability of coexistence
and activity.

The President of the Republic of Azerbaijan, Mr. Ilham Aliyev, in
his address to the participants of the International Conference dedicated
to the 20th Anniversary of the Constitution of the Republic of Azerbaijan,
noted that “During the 20 years of the Constitution, a great deal of
experience has been gained in the implementation of its provisions. The
concepts reflected in this document have been developed and numerous
normative legal acts have been adopted to promote a strong social state,
a competitive economy and effective protection of human rights. The
Constitutional Court of the Republic of Azerbaijan plays an important role
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in ensuring the supremacy of constitutional provisions and their evolution.
As a supreme body of constitutional justice, the Constitutional Court
contributes to the development of the legal system of our country, forms
a positive experience in legal regulation, implements the Constitution and
implements the Constitution directly”.

Thus, over the past years, the Constitutional Court has actively
participated in the process of building a democratic, legal, secular state in
our country, by its decisions made a valuable contribution to the respect
and esteem of the Constitution and laws of the Republic of Azerbaijan,
the strengthening of such principles as justice, freedom and humanism, the
development of democracy and legal culture, the implementation of ideas
of constitutionalism.

Undoubtedly, this activity is carried out within the framework of
the processes of creation, development and democratization initiated by
National Leader Heydar Aliyev in Azerbaijan and successfully continued
under the leadership of his worthy successor, President Ilham Aliyev. Today,
along with the reforms carried out in all spheres in our country under the
leadership of President [Tham Aliyev, a qualitatively new stage of democratic
and legal reforms is taking place. The protection and strengthening of the
achieved national solidarity, ensuring the development of all spheres of state
life, consistent steps towards democratic achievements are the priorities of
the policy of the country’s leader.
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JUDICIAL REVIEW IN THE INDIAN CONTEXT

Rajesh Kumar Goel

Registrar of the Supreme Court of India

The power of the judiciary to review the decisions of the legislature
and executive has found a place in the canonical texts of most modern
nation-states, even those without a written constitution. In modern
constitutional democracies, this power of the judiciary is most often
defined as ‘constitutional review’, a term seldom used in the Indian context.
Although judicial review includes a long tradition of administrative review,
the concept of judicial review contemplated in this article — as it exists
in India — refers to evaluating State action (be it legislative or executive)
against the ideals and standards of the Constitution. Judicial review has
been closely studied over the past two centuries, and many across the
political spectrum have concluded that it is an inalienable institution.
This article intends to trace the history of judicial review, expound on its
implementation in India and its interplay with the existing constitutional
framework, and demonstrate its relevance in contemporary society.

Judicial Review — A Historical Perspective

Many historians trace the origin of constitutional judicial review
(referred to as ‘judicial review’ through this paper) to the assertion of the
fourth Chief Justice of the United States of America, Chief Justice John
Marshall. His opinion in the case of Marbury v. Madison (1803)' is widely
regarded as the point of origin for the doctrine of judicial review. The US
Supreme Court delivered a clear finding that the power of judicial review
vests within the Court. Chief Justice Marshall held: “Certainly all those
who have framed the written Constitution contemplate them as forming the
fundamental and paramount law of the nations, and consequently, the theory
of every such government must be that an act of the legislature, repugnant

! Marbury v. Madison, 1 Cranch (5 U.S.) 137 (1803).
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to the Constitution is void™. This was the first instance that a Court had
found an act of Congress to be unconstitutional. Even though this was just
the beginning of the debate, Chief Justice Marshall had set the stage for the
Constitutional Court to be a coequal part of the State machinery.

One author® also argues that the earliest signs of the recognition of
the concept of judicial review emanates from the seminal decision in the
Rookes* case, a British labor and tort law case. As per the Statute of Sewers
1531°, the Commissioner of Sewers had the authority to carry out repairs
to the riverbanks and to charge the adjacent landowners for such repairs.
However, the Commissioner of Sewers levied charges only on one person for
the repair of riverbanks, but numerous landowners benefited from the work
as they were equally vulnerable to floods. The Commissioners were given
broad discretion as to who should be charged with the payment, although
all those in the relevant area could be liable to contribute. The Court found
the Commissioners’ action to be unlawful, since the ‘commissioners ought
to tax all who are in danger of being damaged by the not repairing equally,
and not him who has the land next adjoining to the river only’®.

Before we go deeper into our analysis of the doctrine, an important
question one must ask is whether a State’s actions can be left unchecked or
not. History has shown that there has always been a need for an umpire to
solve issues of federalism’. It was long argued that there was an increasing
requirement to keep a check on the decisions of the executive/State as
society made an institutional move away from the divine right to rule and
towards the social contract tradition that shaped the current nation state. It
must be noted that this was not an easy or clear-cut journey and that the
idea of judicial review is still contentious, even after decades of continuous
development.

The origins of judicial review can also be explained as a response
to State action that strips away inalienable human rights. This response has

2 ibid.

3 Paul Craig, ‘Proportionality and Judicial Review : A UK Historical perspective’, New
Zealand Law Review, p. 265, 2010 , Oxford Legal Studies Research Paper No. 5/2011,
Available at SSRN: https://ssrn.com/abstract=1756271.

*(1598) 5 Co. Rep. 99b.

5 Statute of Sewers 1531, 23 Henry 8, c. 5.

¢ ibid.

7 Calabresi SG, The History and Growth of Judicial Review, vol 1 (Oxford University
Press 2021).
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been termed as the “rights from wrongs hypothesis ’®. Whether it is racial
slavery and segregation in the USA, the Holocaust in Nazi Germany, or the
colonisation faced by many countries in the global south — they all led to a
strong response from the judiciary.

Although the idea of the written constitution dates back to 1789,
it took over a century for most “modern democracies” to adopt the same.
Through the period between 1789 and 1945, many a country had adopted
written constitutions, but it was only after the Second World War that
the judicial review of the constitutionality of legislative action became a
cornerstone of a modern democracy’. The horrors of Nazi Germany were
a stark reminder to all that unchecked legislative and executive action can
lead to countries losing sight of their constitutional principles. This cautious
approach was built upon the existing practice of judicial enforcement of the
Bill of Rights in America with appropriate checks and balances.

Chief Justice Marshall can be given credit for establishing
‘departmentalism’ in a federal structure'®. Each branch of the State has a
constitutional right and duty to act on its own best interpretation of the
Constitution, but this interpretation needs appropriate checks and balances!''.
This was done by establishing the responsibility of the Courts to assess
the actions of other departments of the State in relation to their action’s
constitutionality. The concept of departmentalism was further developed
into the much stronger and strict form of separation of powers we know
today.

Several years since its inception, India’s Supreme Court has taken
on the role of both ‘umpire’ and ‘defender’ — an active participant in
safeguarding the rights and protections guaranteed by the Constitution.
Further, the Indian judiciary has also been vastly inspired by the
aforementioned “rights and wrongs hypothesis™'?.

As a country with a colonial past and consequently a citizenry
familiar with systemic oppression, the Constitution of India envisions
an egalitarian society, an idea which has been deftly woven into the very

8 Dershowitz AM, Rights from Wrongs: A Secular Theory of the Origin of Rights (Basic
Books 2005).

? Calabresi (n7).

10 Tushnet M, “Alternative Forms of Judicial Review” (2003) 101 Michigan Law Review
2781.

1 ibid.

12 Calabresi(n7).
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fabric of India’s constitutional morality. There are various instances where
the Indian Supreme Court has tackled unchecked legislative and executive
power and kept the nation on the path towards achieving the vision of our
Constitutional Assembly. This proactive role of the Supreme Court has
allowed the institution to grow and become one that has the nation’s trust;
trust that the Court will right the wrongs that exist in society and act as a
guardian of the Constitution and its values'.

Judicial Review in India

The concept of Judicial review in the Indian legal system finds its
place in the principles laid down by the Constitution of India. As we have
seen in the previous section, the concept of judicial review is one that has
been shaped by not only the evolution of law, but also the changing nature
of State power and responsibility and how the two interact. The advent
of judicial review — in spirit — predates the framing and making of the
Constitution of India and also has its explicit sanction'*, tracing its origins
to the United States as well as common law jurisdictions.

The principle of judicial review spread across the common law
world", through the royal prerogative of The Judicial Committee of the
Privy Council. Interestingly, prior to the creation of the Privy Council
in 1833, the decisions of the British Courts in India were appealable to
the King in Council. Since The Judicial Committee of the Privy Council
was the representative of the Crown, the judicial review it established and
practiced was oriented towards federalism.

One of the first cases establishing the principle of judicial review
in pre-independence Indian courts, was the case of Emperor v. Burah'®
decided by the Calcutta High Court. The Government of India Act, 1858
and Indian Council Act, 1861 had imposed several restrictions on the
powers of Governor General in Council, whereby proscriptions of certain
provisions of some statutes could be evaded from, and such actions were
always beyond judicial review. The Calcutta High Court held that an
aggrieved party, had a right to challenge the legitimacy of any legislative
act which would have been enacted by the Governor General in Council

13 Ely JH (n12).

14 M.P.Jain, Indian Constitutional Law, (5thedn, LexisNexis, 2009).

15 Steven GowCalabresi, ‘The History and Growth of Judicial Review’, Volume 1: G20
Common law countries and Isracl, New York, Oxford University Press, 2021.

16 Emperor v. Burah ILR Calcutta, 63 (1877).
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exercising his power granted to him by the Imperial Parliament. Thus, it
was the case where the High Court and Privy Council upheld the view that
Indian courts had power of judicial review and laid the foundation stone for
the evolution of judicial review in the country.

As mentioned, it was both the Judicial Committee of the Privy
Council and the Indian Court that adopted the view that the courts were
in inherent possession of the power of judicial review, with certain
caveats. This view was further reaffirmed in a slew of decisions before the
Government of India Act of 1935 came into operation. By the Government
of India Act of 1935, a federal system was introduced and the experiment
of judicial review took a new approach under the Constitution of 1950.
Considering it now emanated from the Constitution itself, judicial review
assumed an important role in the Indian legal system and is an integral tool
in the judiciary’s arsenal which facilitates effective dispensation of justice.

The evolution of judicial review in the post-independence era, is
inextricably linked with the struggle against British colonial rule. The very
principles and ideals that State action is to be evaluated against are shaped
by the nation’s hard-fought battle for freedom. The Constituent Assembly,
which debated and deliberated the formulation of the Constitution of India,
has ensured that judicial review finds an unequivocal place of prominence
in the Constitution.

The doctrine of judicial review was firmly established in Articles
13, 32, 131-136, 143, 226, 145, 246, 251, 254 and 372 of the Constitution
of India. Article 13(2) states that any laws made contravening of the
Fundamental rights as per the Constitution of India shall be void, and
therefore it falls upon the constitutional courts to interpret whether a statute
is in violation of fundamental rights and thus, void. Moreover, Article 372
envisages judicial review of the legislations that pre-date the Constitution
itself. Article 372 ensures the continuation of laws that existed prior to
the adoption of the Constitution, while explicitly granting constitutional
functionaries the ability to review such laws. The access to constitutional
courts, seeking remedies, and judicial review is also enshrined in articles
32,226 and 136.

Over the past seven decades, Indian Courts have done their part in
ensuring that the constitutional ethos is preserved and the constitutional
spirit is allowed to flourish. The Courts have drawn on such power of
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judicial review and invalidated several laws that are not in consonance
with constitutional principles. The Courts have examined legislations and
executive decisions on the basis of this rubric of constitutionality, declaring
legislative and executive action as unlawful. The importance of this function
—serving as a check against government action by drawing on the immense
power of the Constitution and its aspirations — cannot be undermined. After
independence, a strong judiciary assists the other arms of the government
in establishing a new nation with a robust constitutional culture. It must be
a culture that educates the newly independent country that the legal system
cannot be violated for political ends.

The Role of the Supreme Court and the Scope of Judicial Review

The Supreme Court of India has time and again held that the role
of the courts is not to be omnipresent but only to scrutinize State action
when absolutely necessary and when the prescription of law is blatantly
disregarded. The scope of review and factors for consideration differ
depending on the nature of power being exercised: whether it is statutory
power, administrative power, or quasi-judicial power.

In administrative actions, the power is to be exercised when the
decision shocks the conscience of the courts for defying established
standards, if it is illegal, if it is illogical, or it suffers from procedural lapses/
impropriety'’. Illegality is more about the understanding of the law and
to ensure that it is applied rightly, whereas the test of logic is more along
the lines of rationality and the Wednesbury principles of reasonableness'®.
Such parameters are to be evaluated in light of the facts and circumstances
surrounding each case and there are no universal rules for it. While
reviewing the actions or decisions, the Court also checks if they are based
on relevant considerations or not. The Court has often held itself back from
intervening in reviewing decisions but is more proactive in assessing the
decision-making process.

Even in statutory or legislative reviews, the aforementioned are
important considerations, but such action is most importantly tested against
constitutional provisions. While exercising the power of judicial review,
the Courts keep in mind several other doctrines — such as the doctrines
of legitimate expectation, reasonableness, proportionality, eclipse, etc. —

17 Jayarajbhai Jayantibhai Patel v. Anilbhai Jayantibhai Patel & Ors.(2006) 8 SCC 200.
18 Ganesh Bank of Kurundwad Ltd and Ors v. Union of India & Ors. (2006) 10 SCC 645.
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which are delved into in subsequent sections of this article. Although self-
defined, the Court has struck a fair balance which is required to further the
ends of justice.

It is worthwhile to note that with each passing decade,the Supreme
Court, through its constitutional jurisprudence, has provided clarity
and definition to the power of judicial review as well as assisted in the
development of law in the country.

In the 1958 case of Radhyesham Khare v. State of Madhya
Pradesh”, the Supreme Court of India, hearing the case in its full strength,
was confronted with the question of the scope of judicial review in the
Indian context. The background of the case was thus: the petitioner was
an elected representative to a local body, who, after an investigation by
the executive was removed and another individual was appointed in his
stead. The question before the court was whether the executive action for
removal of the petitioner could be sustained in light of the principles of
natural justice and if such an action was amenable to judicial review. The
dissenting opinion of Justice Subbarao in this case had laid down one of
the first building blocks in the growth of the doctrine of judicial review.
While analysing if the action of the executive was a ‘judicial act’, he went
on to state that unless the doctrine of judicial review is broadly and liberally
interpreted, the doctrine would become innocuous and ineffective. He
also rejected the argument that the Court ought not to obstruct the smooth
working of the administrative machinery.

The Constitution of India provides for amendment of its provisions,
allowing it to be a ‘living constitution’, with the ability to change and
adapt as per the continually changing contours of the country and society.
Article 368 grants the Parliament of India, to make about constitutional
amendments. The beginning of the 1970s show sweeping amendments
to the Constitution: the Constitution (Twenty-fourth Amendment) Act
came into force on November 5, 1971; the Constitution (Twenty-fifth
Amendment) Act came into force on April 20, 1972; and the Constitution
(Twenty-ninth Amendment) Act came into force on June 9, 1972. The
Twenty-ninth Amendment had added the legislations of the Kerala Land
Reforms Act, 1969 and 1971 to the Ninth Schedule of the Constitution,
which the petitioners argued diluted the provisions and safeguards provided
by the Constitution. The Ninth Schedule, which contains a list of laws that

19 Radheshyam Khare v. State of Madhya Pradesh AIR 1959 SC 107.
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may not be challenged before the Courts, was held to be beyond the scope
of any judicial review.

The ceaseless march of the law eventually led to the landmark case
of Kesavananda Bharti v Union of India’” which was decided by a bench
of 13 judges, the largest yet. The Supreme Court laid down and adopted
the ‘basic structure doctrine’, which held that the certain features of the
Constitution and the State were so fundamental that they could not be subject
to amendment. In a bid to preserve the country’s constitutional ethos, the
power of constitutional amendments was held not to be absolute. Mapping
the link between democracy and unconstitutional amendments, the power
of the Court to hold a law or an amendment as ultra vires can prima facie
be seen as a hindrance to democratic machinery of letting, an obstacle in
the path of Parliament enacting laws in national interest. However, that is
not the case.

It was held that judicial review was at the heart and core of the
democratic process, upon which the system of check and balances hinges
upon. The Constitution is suprema lex and confers powers on various
authorities and defines their powers. The function of judicial review was
not carried out with a desire to undermine the legislature, but rather in the
manner a duty — cast onto the Courts by the Constitution — is discharged.
The Constitution had vested the power of judicial review in the Courts,
which would not be deterred from exercising the same, merely because it
would affect the underlying politics or social policy. Therefore, even laws
placed in the Ninth Schedule would be subject to judicial review and could
not violate the fundamental rights contained in Part III of the Constitution,
which form a part of the basic structure.

The Supreme Court, in the case of Minerva Mills v. Union of
India’’ (1980), analysed the constitutional validity of the Sick Textile
Undertakings (Nationalization) Act, 1974,through which the petitioner’s
company was sought to be taken over by the executive. The Kesavananda
Bharti judgement stated that if laws violating the basic structure were to
kept beyond judicial review, Article 13?? of the Constitution would reduce

20K esavananda Bharti v Union of India (1973) 4 SCC 225.

2 Minerva Mills v. Union of India (1980) 3 SCC 625.

22 Article 13: Laws inconsistent with or in derogation of fundamental rights — (1) All
laws in force in the territory of India immediately before the commencement of this
Constitution, in so far as they are inconsistent with the provisions of this Part, shall, to the
extent of such inconsistency, be void.
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to a dead letter law. Therefore, judicial review was read to be part of the
basic structure doctrine and struck down Clause (4) of Article 368 as it
strikes at the balance of power established by the Constitution.

The scope of judicial review beyond legislations and constitutional
amendments was tested in 4.K Roy v Union of India (1982). The President
had promulgated an ordinance which allowed for preventive detention of
citizens on various grounds. The petitioner, a member of Parliament, was
detained on the premise of being a threat to public order. The petitioner
challenged this power of the President to promulgate such an ordinance.
The Court held that the power of the President to promulgate a law was
an executive function, distinct from a legislative power, and could also be
subjected to the scrutiny of judicial review.

In light of the increased burden on the Courts and the growing
number of active cases, the Parliament amended the Constitution to
add Articles 323A and 323B, which established tribunals. Tribunals, as
additional adjudicatory bodies, not only assist in reducing the caseload of
traditional Courts, but also offer technical expertise in various fields. By
the Administrative Tribunals Act, the decisions of such tribunals was kept
beyond the scope of judicial review. In the case of S.P. Sampath Kumar v.
Union of India?, the Supreme Court held that a law enacted under Article
323A(1) that excludes the High Court’s jurisdiction under Articles 226 and
227, without establishing an “effective alternative institutional mechanism
or arrangement for judicial review”, would be in violation of the basic
structure and would thus be subject to judicial review.

The Supreme Court, in the case of LRS & Ors. v the District
Collector, Chittoor District & Ors* has also observed that the administrative
decisions of the authorities are subject to judicial review.

Ancillary to the scope demarcated above, the Indian Courts have
also established certain doctrines while exercising the power of judicial
review. One such doctrine is the Doctrine of Eclipse which, in essence
states that any legislation made prior to the Constitution in contravention
to the fundamental rights only becomes inactive as opposed to being
completely void. Another example is the Doctrine of Severability, which
provides that if there is any unconstitutional portion of the statute, only
such portion ought to be declared void, without affecting the enforcement

2 S.P. Sampath Kumar v. Union of India (1987) 1 SCC 124.
2 LRS & Ors. v the District Collector, Chittoor District & Ors 2019 (4) SCC 500.
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of the reminder part.
The Nature of the Limitations of Judicial Review

The primary restriction on judicial review stems from the doctrine
of separation of powers. The doctrine of separation of powers forms the
scaffolding and essential framework of the very operation of the State and
is also the root of the other doctrines mentioned above which delineate
the scope of judicial review. For instance, the aforementioned doctrine of
severability or separability contained in Article 13, as the name indicates,
provides for careful delinking of one portion of a statute from another in
order to respect legislative action and intent. The Courts are not entitled
to weaponize the tool of judicial review and set aside legislative action
wholesale. The extraordinary notion of separating part of a statute — an
instrument that is intended to be and nearly always read holistically — finds
its origins in the doctrine of separation of powers, in the idea of separate
spheres of operation of the arms of the government.

The doctrine of eclipse too is similarly situated — the Court may
not undo the action of a pre-constitutional legislature, but it is simply
eclipsed or lays dormant, with the potential of revival. The doctrine of strict
necessity is also in response to much the same stimulus; deciding questions
relating to the constitutionality of any particular law may be done only when
unavoidable and as discussed, such questions must be narrowly construed.
The impulse to respect legislative intent and consequent action is evident
from such doctrines, all the while balancing it against the supremacy of
constitutional values.

The driving force behind the doctrine of separation of powers is
to prevent concentration of power within a single governmental organ.
Although judicial review serves as a check and balance against complete
separation, its intention is the same?®’: to prevent one arm of the government
from prevailing over the other, which is bound to occur if unbridled and
unsupervised power is exercised. Judicial review, although seemingly
blurring the lines between the roles of the three organs, is essential for a
healthy and robust democracy.

The other source of limitation, or rather a circumstance which

2 Spoorthi Cotha, ‘Judicial Review in Times of Crisis: Exploring Constitutional
Obligations in Light of Coronavirus’ (2020) Available at: https://www.nls.ac.in/wp-
content/uploads/2021/04/Spoorthi_Cotha-1.pdf.
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warrants imposition of temporary restrictions, is the concern of national
security. However, the Supreme Court has clearly indicated in petitions
relating to the government’s alleged use of Pegasus spyware that national
security is not and cannot be a blanket restriction on judicial review?® — the
Court is not rendered a mute spectator at its mere mentioning, and nor is it
an easy shield behind which the State can hide to elude responsibility.

Restrictions do not mean rigidity, nor do they indicate deference to
any other arm of the government. The notion underlying judicial review is
not one of a ‘technocratic Court’, wherein the Court mechanically decides
whether a law is ultra vires the legislature’s powers or not. It is one of
fluidity and dynamism, where interpretation of the Constitution and its
spirit allows for adaptation to our ever-changing circumstances?®’. The idea
is to creatively and expansively understand the protections and freedoms
guaranteed by the Constitution to hold legislative and executive action to
such a standard.

Therefore, the limitations of judicial review, in how they manifest
themselves and operate, are not to be cast in a negative light. These
limitations themselves are rooted in the Constitution and the very core of
how the country functions. They exist to safeguard the rights of the citizenry
and promote harmony in governmental functioning.

The restrictions/limitations of judicial review are inherent in its
conceptualization. The very thing that gives it power, i.e., the constitution,
also abridges it. When the very source of power also establishes the
attendant barricades, the limitations must be noted and observed strictly.

Modern Issues and Their Interplay with Judicial Review

Much of the discussion so far has centered around the legitimacy
and importance of Judicial Review in India while also acknowledging its
restraints. The motivation behind the concept of judicial review is to ensure
constitutionality of legislative and executive action and guard against any
form of overreach, not to assume the role of another organ of government.
The reason the Court may sometimes be seen as overstepping its limits is
often chalked up to ineffective executive and legislative action. However,
the solution to such a problem is not judicial precedence. The solution

26 Manohar Lal Sharma v. Union of India, Supreme Court of India, W.P.(Crl.) 314/2021,
order dt. 27.10.2021. [49].

27 S.P.Sathe, Judicial Activism in India — Transgressing Borders and Enforcing Limits 5
(2002).
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must rather be found in “restructuring the dysfunctional institutions™*. In
light of such an argument, examining the exercise of judicial review in
extraordinary circumstances is essential to understand its development and
contemporary relevance.

The recent exposure to extraordinary circumstances, or what we may
call emergencies, has been unprecedented in the challenges it has posed.
Governments across the world, judiciaries included, have been called upon
to protect their citizens in times of crisis. In these conditions, the doctrine of
separation powers — and the concomitant checks and balances it establishes
— assumes even more significance, seeing as the demarcation between the
organs of the government begins to blur.

Some have assigned a negative connotation of ‘judicial activism’
to the approach of the Supreme Court and High Courts in these times of
crisis. However, this should in fact be looked at as an opportunity given
to the Courts to delineate the powers of the executive and evaluate their
actions when the source of their power (i.e, various legislations) do not
clearly establish boundaries and limitations. In these circumstances, the
Court is also duty-bound to balance and determine the extent of permissible
restraint on fundamental rights by reviewing the decisions in the light of
its proportionality and reasonableness. Different kinds of crisis situations
or emergencies demand different approaches to curb the tension. Thus, the
scrutiny and threshold against which they are tested tends to differ. For
instance, an emergency situation like war demands a different approach
and restraint as compared to a health crisis like the present pandemic?®.

Letus consider two recent and significant crisis situations when basic
rights were vulnerable, thereby strongly attracting judicial intervention:
firstly, the ongoing pandemic and secondly, the air pollution in Delhi and
the critical condition of air quality.

The sudden fatal spread of Covid-19 led to the announcement of
a prolonged nationwide lockdown. The government invoked the Disaster
Management Act 2005 (‘DMA’) and Epidemic Diseases Act 1897 (‘EDA”).
These enactments have very broadly worded provisions which granted
wide powers to the government and allowed the government to handle
the situation through executive orders. There were severe restrictions
on movement and gatherings: people were not allowed to take out their

28 ibidat 20, 21.
2 Cotha (n28)
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vehicles; there were restricted timings to buy essentials; shortage of basic
medical care; preferential system for availing medical care in view of such
shortage, etc.

The restrictions imposed to curb spread of Covid-19 had varying
impacts on the different classes and sections of society. It naturally affected
many fundamental rights of the citizenry, leaving migrant workers as
one of the worst-affected groups. It affected religious freedoms, right
to free movement and to form associations, right to earn a livelihood
and consequently, the right to food and even right to equality in certain
instances. Certain limitations directly or indirectly imposed by the State
were challenged before the Court through Public Interest Litigations or
taken up suo moto. If the court does not scrutinize these in the backdrop
of well-established principles, it would indeed be a gross violation of the
Court’s obligations and render both public interest and constitutional values
compromised.

The Courts have been very cautious in approaching these cases,
keeping in mind the grave nature of the health crisis and the need for
restraints. They did not rule against executive orders unless absolutely
necessary*’. The court primarily asked the State for periodic reports and
scrutinized the same to ensure that there was some accountability and
the actions were not excessive’'. It also served as a self-reflective process
wherein the government was made to explain their measures against their
intended objectives™. We will now examine some cases where the court
reviewed executive orders and granted appropriate reliefs during the
pandemic.

The issue of infringement of the right to food during the pandemic
was brought before the Delhi High Court, wherein it issued directions for
implementing adequate food safety measures and taking steps for ensuring
transparency. The Delhi High Court also directed the setting up of a

30 Alakh Alok Srivastav v. Union of India, Supreme Court, WP (C) no. 468/2020 order dt.
31.3.2020.

31 Gautam Bhatia, ‘Corona Virus and the Constitution: Dialogic Judicial Review in
the Supreme Court’ (April 28, 2021) available at: https://indconlawphil.wordpress.
com/2021/04/28/coronavirus-and-the-constitution-xxxv-dialogic-judicial-review-in-the-
supreme-court/.

32In Re: Distribution of Essential Supplies and Services During Pandemic, Supreme Court
of India, Suo Moto WP (C) no. 3/2021, order dt. 30.4.2021.
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grievance redressal system, amongst implementation of other measures?’.

In the case of Shahshank Deo Sudhi v. Union of India and Ors*
the Supreme Court addressed an important issue of access to Covid testing
facilities for economically weaker sections. Although the Covid test prices
were capped at Rs.4,500, this was still beyond the reach of the lower
income groups. Hence, the Supreme Court passed directions to protect
these strata of society to ensure equal access to facilities, which is crucial
in light of Articles 14 and 21, i.e., the right to equality and right to life, of
the Constitution.

The issues faced by stranded migrant workers was also carefully and
elaborately considered. The Supreme Court sought reports and explanations
from state governments and passed appropriate orders to protect the
interests of such migrant workers and their families. After considering the
ground realities and keeping in mind humanitarian grounds, reliefs were
granted to the migrant workers™®.

While these are just a few illustrative examples, it is successful
in indicating the restrictive but protective role of the Indian courts. The
executive may often lose sight of the rights of smaller groups or more
marginalized communities and other ancillary issues while attempting to
resolve larger problems. Thus, the courts assume the role of guardians and
hear the marginalized voices to render justice by balancing the interest of
both sides.

We now come to the second issue mentioned above — Delhi air
pollution reaching hazardous levels. It is another critical issue that forced
judicial intervention to protect the life and well-being of affected citizens.
The seriousness of the situation was first flagged in MC Mehta v. Union
of India & Ors through a Public Interest Litigation®®. In 1998, after giving
ample opportunity to the government to remedy the situation and repeatedly
directing the authorities to perform their duty, the Supreme Court ordered
public transport to be converted to Compressed Natural Gas (CNG) in
3 Delhi Rozi-Roti Adhikar Abhiyan v. Union of India, Delhi High Court, WP (C) No.
2161/ 2017, order dt.27-04-2020.

3* Shahshank Deo Sudhi v. Union of India and Ors, (2020) 5 SCC 134.

35 Gautam Bhatia‘Corona Virus and the Constitution: Dialogic Judicial Review in Gujrat
HC and Karnataka HC* (May 24, 2020) available at: https://indconlawphil.wordpress.
com/2020/05/24/coronavirus-and-the-constitution-xxviii-dialogic-judicial-review-in-the-

gujarat-and-karnataka-high-courts/.
3¢ MC Mehta v. Union of India & Ors, Supreme Court of India, WP (C) No. 13029/1985.
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order to safeguard the fundamental right to health under Article 21 of the
Constitution. The Court has subsequently issued many directions regarding
vehicular pollution to tackle the issue as the other branches have failed to
perform their duty in protecting the fundamental right of the population.
The need for judicial review and intervention of the Supreme Court was
further reaffirmed with the repeated non-compliance by the government to
the directions issued by the Court in the interest of public health.

In 2020, another PIL?" was filed, which again pertained to the
issue of Delhi air pollution and public health, but with a slightly different
focus. The primary grievance expressed therein was the issue of stubble
burning and the lack of effective action by the governments of the three
states responsible for it. Considering the seriousness, the Supreme Court
appointed a one-man Monitoring Committee to look into the issue.
However, this was later kept in abeyance on the promise of the State put
in place a legislation to address the issue. The Commission for Air Quality
Management in National Capital Region and Adjoining Areas Ordinance,
2021was promulgated on 13.4.2021. However, the issue did not abate as
there were no effective measures taken under it. The government simply
put in place a framework with no effective implementation. This again
highlights the need for judicial review. Despite rigorously demanding
accountability from the state and reminding them of their duty to protect
and further public health, they have used various evasive techniques and
not adequately addressed the crisis. If not for the exercise of judicial review
by the courts, the rights of the citizens would be seriously compromised
without having many avenues of redressal.

Thus, modern issues facing our country have made the courts
assume more responsibility to check the actions of the executive. This has
given the courts an opportunity to establish standards of exerting restraints
in emergency situations and reminded the authorities that fundamental
rights are not easily dispensable even in such circumstances. These help
in defining the substantive rights further and lay good precedents which
give citizens a strong claim in the future. However, the extremely cautious
approach of the court in closely dealing with the facts of surrounding those
particular cases ensures that exceptions in emergency situations cannot be
exploited in post-emergency situations.

37 Aditya Dubey &Anr v. Union of India & Ors, Supreme Court of India, WP (C) No.
1135/2020.
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The Indian judiciary, through the process of judicial review, tries
to act as a bridge between what law is and what it ought to be. While there
is extensive debate with respect to its scope and its implementationwill
always face some kind of obstacle, judicial review shall always remain an
integral part of democracy and the process of law-making. Regardless of
what the development trends of judicial review may be, what resides at the
core of this doctrine is the preservation of the separation of powers and the
robust functioning of each arm of the government. The judiciary’s effective
use of this tool is what allows public confidence in the institution to not
only endure, but also grow. As Constitutional Courts in rapidly developing
countries with vibrant histories, it is our duty to uphold local constitutional
values.
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ABSTRACT

Indonesia has faced the COVID-19 pandemic since early 2020. This
pandemic affects the world in a life-shifting and the Indonesian Constitutional
Court’s way of providing justice access. In the last 2 (two) years, the state
has been facing pandemic handling. The Court has tried to provide many
adjustments in enacted regulations that make it easier for Justitiabelen to seek
Justice in the trial process in the Court. This article will show data concerning
how the Indonesian Constitutional Court plays its role in protecting citizens’
constitutional rights in the era of COVID-19 pandemics. The method used is
Juridical normative with a statute approach. We also provide some data on how
Court would face the challenges in providing access to justice in the pandemic
era. From the analysis carried out, the Indonesian Constitutional Court changed
and made several regulations to be adapted to the conditions of the COVID-19
pandemic, especially those related to the application of physical distancing.
Even during the Large-Scale Social Restrictions imposed by the Government
of Indonesia, the trial process will continue to be carried out by utilizing
existing technology. The trial takes place online through an existing application
supported by IT personnel. Before entering into the trial process, the Indonesian
Constitutional Court had arranged for the application to be submitted online.
All of the changes and adjustments have to be done so that The Indonesian 1945
Constitution could be enforced, even during the COVID-19 Pandemics.

Keywords: Pandemic Impact; Indonesian Constitutional Court, Justice,
Technology Implementation
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INTRODUCTION

During the covid-19 pandemic, technology has plays its role in
providing society needs in easier way and more efficient system. It is
undeniable that the development of technology in the law enforcement
system also provides better access to justice for all Indonesia citizens. one
of the example from technology development in the legal and law field
system is the digitalization of court verdicts and government policies as
society guidance. Harvard Law School has even provided a platform that
allows people to acces various law cases in the United States of America
to be their lesson learnt'. There have been a fact that during the covid-19
pandemic there were many violations of human rights and citizen’s
constitutional rights.

The Constitutional Court of the Republic of Indonesiais an institution
that has the authority to uphold the protection of citizens constitutional
rights. However, there have been many adjustments and regulation enacted
by the Court in order to fulfil access to justice needs of society that is
affected by the pandemic. This paper wants to describe how the Indonesian
Constitutional Court plays its role in protecting citizens constitutional
rights in the pandemic era and how it prepares many instruments to face
the challenges.

DISCUSSION

A. The Practice of Protecting Citizens’ Constitutional Rights
during the Pandemic

The vision of the Indonesian Constitutional Court (from now on, The
Court) to uphold the constitution through a modern and reliable judiciary
is realized through various Court policies as outlined in the Constitutional
Court Regulations for Justitiabelen proceedings at the Court. Some of the
latest technical regulations which implement the convergence of law and
technology in the judicial review process in the Indonesian Constitutional
Court are as follows?:

1. The Indonesian Constitutional Court Regulation Number 1 0f 2021

! Bruce Burk, “New Technology and Its Impact on the Practice of Law”, https:/www.
expertinstitute.com/resources/insights/new-technology-and-its-impact-on-the-practice-
of-law/, accessed on 25 March 2022.

2 https://www.mkri.id/index.php?page=web.Regulation&id=3&pages=2 &menu=6&sta-
tus=2.
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concerning the Implementation of Remote Trials;

2. The Indonesian Constitutional Court Regulation Number 1 of 2020
concerning the Trial Procedure of the Constitutional Court

In addition, to realize the concrete openness in the trial process of
the Constitutional Court, the entire community (including the international
community) can watch the live broadcast of the trial according to the
schedule on the live streaming channel available on the mkri.id page. Prof
Sanders, a legal expert from Bielefeld University, German, once stated in
a conference “we must learn from the Indonesian Constitutional Court in
term of technology implementation because times have changed’™. The
Indonesian Constitutional Court should be referred as a judicial institution
that has implemented technology in the judicial system along with the time,
which is a necessity.

The COVID-19 pandemic that has hit almost all countries since
the beginning of 2020 has indirectly made the convergence of law and
technology realized more sustainably to provide natural justice for all
people in the enforcement process. The impact of the implementation of law
and technology convergence would be beneficial for society since it opens
the broader access to justice, even for the community in the remote area
that is miles away from the Court. Automation* that is primarily developed
nowadays could help practitioners and law experts to be more focused on
the analytical work desk that allows that expert to be leading in a particular
specialization.

Nowadays, the law cannot be separated from technology
convergence. Technology convergence is an integration of some
technologies that should face various challenges. Due to some aspects,
there hasn’t been a clear relation between technology convergence and
legislator institutions. Convergence technology could create a new sector

3 Prof. Dr Anne Sanders, M. Jur., delivered the statement at the “Justice and Court
Administration Session, European Group of Public Administration (EGPA) Conference”
at Queen’s University Belfast, the United Kingdom, on 13 September 2019. This statement
was also conveyed by Prof. M. Guntur Hamzah, Secretary-General of the Indonesian
Constitutional Court, in a presentation of material in the FGD on the Study of Legal
Reform for State Administrative Courts organized by the Center for Legal and Judicial
Research and Development of the Supreme Court on 31 May 2021.

4 Adam Nguyen, “What is the Future of Law as It Converges with Technology”,
https://www.lawtechnologytoday.org/2015/04/future-of-law-technology/ accessed Juli
2021.
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which hasn’t been identified by the regulator’. This has been a discourse
and still much discussed in many countries.

Law enforcement conceptually is a series of efforts to balance values
that exists in the norms and regulation to maintain and preserve peace in the
life of human beings®. Sudikno Mertokusumo stated an adagio “restitution
in integrum”. It defines law as a balancer in human and society life to
restore a situation to its original state. With the law and law enforcement
process, the condition where everyone’s interest is a clash and protected
could be fulfilled. Three bases become a parameter of the law enforcement
process, they are’:

a) Law certainty (rechtssicherheit);
b) The principle of benefit (zweckmassigkeit);
c¢) The principle of justice (gerechtigkeit).

From the perspective of law, the Court’s existence becomes a
consequence of the constitution supremacy principle. According to Hans
Kelsen, a specific court must guarantee the conformity of regulations that
are lower than the higher regulations. Hans Kelsen stated®:

“The application of the constitutional
rules concerning legislation can be effectively
guaranteed if an organ other than the legislative
body is entrusted with testing whether a law is
constitutional and annulling it if — according to
the opinion of this organ it is “unconstitutional”.
There may be a unique organ established for this
purpose, for instance, a special court, a so-called
“constitutional court”

Normatively, in the General Explanation of The Court Law, the

5 CSR Report, “Technological Convergence: Regulatory, Digital Privacy, and Data
Security Issues”, 30 Mei 2019 pg. 10. can be accessed in https://fas.org/sgp/crs/misc/
R45746.pdf.

¢ Soerjono Soekanto, Faktor-Faktoryag Mempengaruhi Penegakan Hukum, (Jakarta: Raja
Grafindo, 1983), pg. 7.

7 Sudikno Mertokusumo, Mengenal Hukum, (Yogyakartaa: Liberty, 1999), pg.
145.

8 Hans Kelsen, General Theory of Law and State, (New York: Russel&Russel, 1961), pg.
157.
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function of the Court is to handle certain constitutional cases to maintain
the constitution so that it is carried out the responsibility following
the will of the people and democratic ideas. Besides, the Court also
corrects constitutional experience that was caused by multiinterpretation
constitution’. That function is implemented through the authority given
to the Court as follows: examine, judge, and decide certain cases based
on constitutional consideration. It means that every Court Decision is a
constitutional interpretation. Based on this background, there are 5 (five)
functions attached to the authority of the Court that are the guardian of the
constitution, the final interpreter of the constitution, the protector of human
rights, the protector of the citizens’ constitutional rights, the protector of
democracy'.

Andy Groove stated that “technology will always win. You can
delay technology by legal interference, but technology will flow around
legal barriers”". The intersection and/or adaptation of law in the use
of technology has occurred long before the massive digitalization in all
aspects of social life. Society 5.0 is a life that demands three aspects, namely
comfort, vitality, and high-quality life. Challenges that must be faced in the
future due to the increasing use of digital devices in daily life include:

1. Cyber social soft skill;
Process understanding;
Learning motivation;
Ambiguity tolerance;

Decision making;

AN

Problem solving;

Law enforcement, especially during a pandemic, must at least be
able to fulfil 5 (five) factors as follows'?:

® A.Mukhtie Fadjar, Hukum Konstitusidan Mahkamah Konstiitusi, (Jakarta: Sekretariat
Jenderaldan Kepaniteraan Mahkamah Konstitusi Republik Indonesia, 2006), pg. 119.
InMahkamah Konstitusi, op.cit., pg. 10.

10 Mahkamah Konstitusi, ibid. pg. 10.

1 Michael Kanellos, “Andy Grove Coins his Own Law”, https://www.cnet.com/culture/
andy-grove-coins-his-own-law/.

12 Azis Ahmad Sodik, “Justitiabellen: PenegakanHukum di InstitusiPengadilandalam-
MenghadapiPandemi Covid-19”, KhazanahHukum, Vol.2 Nomor 2: pg.63. ISSN : 2715-
9698.
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a) Law factor;

b) Law enforcement body factor;

¢) Supporting facilities and facilities factor;
d) Social community factor;

e) Cultural factor.

There are several common problems related to the fulfilment of
access to justice, and they are'’:

1) problems in the operational system of the justice system (lack of
cooperation between law enforcement agencies, ineffective legal aid
agencies for poor justice seekers, lack of counselling process before a
matter is brought to court and high costs of litigation processes), and

2) structural problems (elitism in the judicial system, legal language
that is too complex for the layman to understand, poverty problems
that make things complicated and fragile, and low legal awareness
among the people themselves) which are undoubtedly interrelated.

The COVID-19 pandemic, which has disrupted the way people’s
lives have been digitized since the beginning of 2020, has also impacted
the process of implementing procedural law at the Constitutional Court.
Indeed, long before the COVID-19 pandemic was declared a national
disaster and disrupted the order of people’s lives, the Constitutional Court
had tried to create a digital disruption in the law enforcement process
through a remote trial mechanism via video conferencing. There are 42
(forty two)'* video conferencing facilities provided by the Constitutional
Court in collaboration with the Faculty of Law and Higher Education spread
across every province of Indonesia. The following is the distribution of the
video conference facilities of the Constitutional Court that citizens can use
in carrying out the trial process.

13 Abregu, M., “Barricades or Obstacles: The Challenges of Access to Justice” on RED
“Access to “Justice”, 2001, https://www.hukumonline.com/berita/baca/lt6014{88bed292/
access-to-justice/.

4 Further information concerning the address and faculty of law that provides the court
conferencing video could be accessed from https://www.mkri.id/index.php?page=web.
Streaming&menu=10 . this information once published in a journal article Mery Christian
Putri, et.al, “Disrupsi Digital dalam Proses penegakanHukumpada masa Pandemi
Covid-19”, JurnalRechtsvinding Volume 10 Nomor 1 April 2021 https://rechtsvinding.
bphn.go.id/ejournal/index.php/jrv/article/view/625/260.
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LOKASI VIDEO CONFERENCE MAHKAMAH KONSTITUSI
DI PERGURUAN TINGGI SELURUH INDONESIA

Picture 1.7 Video Conference Location of the Constitutional Court of the Republic of
Indonesia

Along with the adjustments that need to be made in the process of
law enforcement and services to justice-seeking communities during the
pandemic, the Court issues the following provisions:

1. Regulation of the Constitutional Court Number 2 of 2021
concerning Proceedings in Cases of Judicial Review. The
provisions in this regulation come into force on April 14, 2021
and revoke the provisions in PMK Number 9 of 2020 concerning
Procedures in Cases of Judicial Review;

2. Regulation of the Constitutional Court Number 1 of 2021
concerning the Implementation of Remote Trials. This regulation,
which took effect on January 25, 2021, regulates the details of the
conduct of trials both online and offline. In principle, the purpose
of remote trials is for the smooth running'® of the trial process
and time and cost efficiency for the parties. This regulation
complements the guidelines previously regulated in Regulation of
the Constitutional Court Number 18 of 2009;

3. Regulation of the Secretary General of the Constitutional Court

5 This picture could be accessed from https://www.mkri.id/index.php?page=web.
Streaming&menu=10 and been also provided in NalomKurniiawan, et.al, Konvergensi
Hukumdan Teknologidalam Proses PenegakanHukum di Mahkamah Konstitusi”,
unpublished Research Report, The Constitutional Court of the Republic of Indonesia.

16 Article 2 Regulation of the Constitutional Court Number 1 of 2021 concerning the
Implementation of Remote Trials.
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Number 31 of 2021 concerning Guidelines for Public Service
Standards in the Registrar’s Office and the Secretariat General of
the Constitutional Court. This regulation provides guidelines for
public services at the Constitutional Court that are more adapted
to the community’s needs for digital/online services adapted to
public service standards;

4. Circular Letter Number 11 of 2020 concerning Efforts to
Prevent the Spread of Corona Virus Disease (COVID-19) within
the Constitutional Court. This circular also stipulates that the
application can be submitted online, through the digital corner or
other electronic media. All data-based public services and systems
remain active and can be accessed by the public through the mkri.
id page;

5. Circular of the Secretary General of the Constitutional Court
Number 30 of 2020 concerning amendments to Circular Letter
Number 22 of 2020 concerning the Implementation of Work
From Home (WFH) for Constitutional Justices, Ethics Councils,
Structural, Functional and Auxiliary Officers of the TNI/POLRI
and Outsourcing Employee in the Environment Constitutional
Court.

6. Circular Letter Number 11 of 2020'7 concerning Efforts to
Prevent the Spread of Corona Virus Disease (COVID-19) within
the Constitutional Court. This circular also stipulates that the
application can be submitted online, through the digital corner or
other electronic media. All data-based public services and systems
remain active and can be accessed by the public through the mkri.
id page;

7. With regard to the adjustment of employee working hours during
the pandemic, the Secretariat General of the Constitutional Court
also issues circulars which are periodically issued with reference
to the Circular Letter of the Minister for Empowerment of State
Apparatus and Bureaucratic Reform.

17 https://www.mkri.id/public/content/infoumum/regulation/pdf/466 200317100813

TTD.pdf.
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B. Indonesian Constitutional Court’s Future Challenges To
Protect The Constitutional Rights

The COVID-19 virus is spread through social interaction is the main
threat to human health'8. It is a serious disease, without symptoms, attacks
the respiratory tract and causes death. Prevention of physical contact as an
extraordinary effort that recommended by the World Health Organization
(WHO)". Countries face a particular challenge in dealing with public
emergencies to uphold democratic values and the rule of law, as legally
guaranteed rights associated with democratic constitutional arrangements
can hinder effective action?’. Then, local government responded by closing
schools, court offices, sports and cultural venues, implementing work-from
home policies and imposing local and provincial movement restriction to
prevent its spread?®!.

The Court sometimes decided to postpone almost all scheduled
hearings. The decision was taken due to the spread of COVID-19, which
had entered The Court environment. The implementation of the Level 3
Large Social Restriction policy in DKI Jakarta is due to the increasing
spread and transmission of COVID-19, that also experienced by employees
and the judges of the Court. The Court needs to take steps to anticipate
the wider spread and transmission of COVID-19. One of them is by
postponing the scheduled judicial review session. Its implementation will
be adjusted to the development of conditions within the Court based on
careful consideration of other effects in actual situations. Nevertheless,
the Court still held a hearing regarding the dispute over the results of the
Regional Head Election. For disputes over election results, the trial was
held in a hybrid manner with the application of a rigorous protocol. Public
services, application submissions, and other matters concerning case
administration are still carried out online. Therefore, employees within The
Court generally carry out their duties and functions in complete Work From

18 Jérome Adda, “Economic Activity and the Spread of Viral Diseases: Evidence from
High Frequency Data,” The Quarterly Journal of Economics, Vol. 131 Issue 2 May 2016,
pp. 891-941, https://doi.org/10.1093/qje/qjw005.

19 Joseph J. Amon, ”Covid-19 and Detention: Respecting Human Rights,” Mental Health
and Human Rights Journal, Vol. 22 No. 1 (Special Section) June 2020, pp. 367-370.

20 Herlambang P. Wiratman, “Does Indonesian COVID-19 Emergency Law Secure Rule
of Law and Human Rights ?,” Journal of Southeast Asian Human Rights, Vol. 4 (1) (2020),
pp. 306-334.

2 Rebecca Meckelburg, ”Indonesia’s COVID-19 Emergency: Where the Local is Central,”
Contemporary Southeast Asia Journal, Vol. 43 No. 1 (April 2021), pp. 31-37.
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Home (WFH) under applicable regulations®.

The Court also guarantees to implement all human rights and
fundamental freedoms for persons with disabilities based on equality
before and during the pandemic. The Court has held several activities to
improve the understanding of the constitutional rights of citizens for the
Indonesian Association of Persons with Disabilities online at the Pancasila
and Constitutional Education Center, Bogor. Henceforth, the Secretary-
General of the Court shall issue a Regulation of the Secretary-General of
the Constitutional Court Number 42.1 of 2021 concerning Guidelines for
the Implementation of Services for Persons with Disabilities within the
Constitutional Court in the context of the protection and fulfilment of the
rights of persons with disabilities (in force on December 20, 2021). It is
necessary to improve aspects of public services within the Court for them.

Based on the report of the Secretary-General of the Constitutional
Court, the performance achievements of the Court in 2021 include the
implementation of effective international cooperation relations, the
implementation of quality and reliable financial planning and management,
the implementation of internal quality control, the performance of
procurement services, management, maintenance and equipment of State
Property and other public services, the realization of competent and
professional Human Resources, the implementation of quality handling of
Constitutional Cases, the implementation of constitutional rights education
and the Constitutional Court’s Procedural Law, as well as the availability of
access to data and information on cases and decisions of the Court for the
public. In the 2021 Fiscal Year, the Secretariat General of the Constitutional
Court has determined 15 (fifteen) program performance indicators from 8
(eight) program targets of 113.15 per cent so that the Court is successful in
achieving its performance®. The quality handling of Constitutional Cases
in 2021 can be seen in the following chart:

22 Rizky Suryarandika, Covid-19 Buat MK Tunda Sidang Hingga Pekan Depan, February
16nd,2022,https://www.republika.co.id/berita/r7dyl2428/covid19-buat-mk-tunda-sidang-
hingga-pekan-depan, accessed on March 25th, 2022.

2 Mahkamah Konstitusi Republik Indonesia, Laporan Kinerja Sekretariat Jenderal Tahun
2021, (Jakarta: Mahkamah Konstitusi Republik Indonesia, 2022), pg. ii, 19-114, and
118.
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Data of SIMPP and SI | Access Data of Website
Annotations and SI Annotations
Case Stage — - — -

Judicial Regional Judicial | Regional Head

Review | Head Dispute | Review Dispute
Application Submissions 67 157 67 157
Total of Registration 71 153 71 153
ls)zls‘l‘:r‘l‘;a"y Examination 128 158 128 158
Trial Examination Sessions 161 180 161 180
Decisions Trial 99 151 99 151
Trial Schedule 388 489 388 489
Minutes 388 489 388 489
Summary 57 153 57 153
Trial Summary 71 0 71 0
Annotations 131 0 131 0

Source: The Report of General Secretary of the Constitutional Court of the Republic of
Indonesia in 2021

In 2021 there are 121 cases (71 PUU cases registered in 2020 and
50 law cases remaining in 2020), the decisions made by the Court in 2020
are 99 decisions (53 PUU cases registered in 2021, 38 PUU cases registered
in 2020, 8 PUU cases were registered in 2019). For the case of Disputes
on the Authority of State Institutions (SKLN), there are 3 (three) registered
cases which were decided in 2021. In 2021, the most recurring frequency of
judicial review was Law Number 7 of 2021 concerning General Elections
(9 times) and Law Number 11 of 2020 on Job Creation (8 times)*.

The Court received 109 cases in 2020 plus the remaining 30 cases
in 2019, with 139 cases handled. In 2020, the most recurring frequency
of judicial review of Act Number 2 of 2020 concerning Stipulation of
Government Regulations in Act Number 1 of 2020 concerning State
Financial Policy and Financial System Stability for Handling the Corona
Virus Disease 2019 (COVID-19) Pandemic and/or In the Context of Facing
Threats That Endanger the National Economy and/or Financial System
Stability Become Law (nine times) and Act Number 11 of 2020 concerning
Job Creation (eight times)>.

2 Ibid., pg. 77-78.
= Ibid.
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It will be various challenges in the trial at the Constitutional Court
regarding the improvement of court service facilities and constitutional
case services based on the results of the Survey on the Public Satisfaction
Index for Constitutional Case Services in 2021. For the improvement of
court services, including free photocopiers and printers, waiting rooms
and discussion rooms for advocates equipped with reading materials and
television broadcasting trial videos, cafeterias around the courtrooms,
availability of translators, and availability of adequate audio equipment
for disturbances during the trial. In addition, input opinion on the service
of constitutional cases, namely officers are more responsive to respond to
requests for information, do not tolerate delays by the parties, the Court’s
attention to the procedural law of the trial, officers do not smoke in the
building, accelerate the certainty of the trial schedule, court officers must
be on standby until the end of the trial to resolve problems during the trial,
the judge on duty must be in accordance with his background, a copy of the
verdict should be given in person, there is an official protocol or procedure
for delivering the judgment, and the decision given or emailed immediately
after the trial is over?. Since its establishment, the Court has submitted
a copy of the decision directly to the parties as mandated by the 1945
Constitution and the Constitutional Court Act. It has an official website so
that anyone can access the copy as a manifestation of the accountability
and accountability of the Court as the perpetrator of judicial power.

Several other developed countries have promoted modern judicial
management, such as The International Consortium for Court Excellence
with the International Framework of Court Excellence concept. Some of
the elements contained in the field of judicial excellence are judicial work
resources, court infrastructure and court processes, as well as affordable
and easily accessible court services. The implementation of modern
judicial management has been applied in several litigation mechanisms
in the Constitutional Court. The smart court concept in the Constitutional
Court is manifested, among others, through the implementation of technical
information technology-based judicial administration such as online
application submission, summons of parties and digital court notification,
the remote trial system through online and hybrid platform applications
(mini-courtroom), document submission including a copy of the decision
to the parties via online electronic mail, and the court system and even the
electronic minutation of case documents. However, the journey towards

% Ibid., p. 75.
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accelerating the modernization of an efficient justice system within the
Court is still not over”’.

Legislation Related to the Trial and Its Challenges

The COVID-19 pandemic occurred worldwide in December 2019,
and then it entered Indonesia on March 2, 2020 **. The pandemic has forced
the world to adapt to new norms and habits. The duty of legal enforcement
related to the pandemic is becoming more complex. Thus, the government
has issued various policies to overcome the dangers of COVID-19 and the
recovery of the national economy, among others, Act Number 2 of 2020
concerning Stipulation of Government Regulation in Law of Act Number
1 of 2020 concerning State Financial Policy and Financial System Stability
for Handling the Corona Virus Disease 2019 (COVID-19) Pandemic and/
or In Facing Threats That Endanger the National Economy and/or Financial
System Stability Becomes Law (State Gazette of the Republic of Indonesia
of 2020 Number 134, Supplement to the State Gazette of the Republic
of Indonesia Number 6516). During the pandemic, all of the laws were
policies that required extraordinary steps, both at the central and regional
levels. Still, some left problems were finally submitted for repeated trials
regarding forming laws (formal submissions and norms (material testing)
to the Court), including the Job Creation Act®.

The pandemic caused various changes to human life, including the
work system. The work system in the Court applies for Work from Office
(WFO) and Work From Home (WFH) by utilizing information technology.
The Court Task Force is tasked with preventing the spread of COVID-19
through synergy and coordination between units within the Court and
with related agencies®. In addition, the Court has the authority to draw
up legal procedural and provisions with the Act (UU) in the Regulation
of the Constitutional Court (PMK) based on the mandate of Article 24C

2"Menuju Akselerasi Modernisasi Peradilan Mahkamah Konstitusi, https://mediaindonesia.
com/opini/475785/menuju-akselerasi-modernisasi-peradilan-mahkamah-konstitusi,
accessed on March 25th, 2022.

28 Sarah Oktaviani Alam, "Kapan COVID-19 Masuk ke Indonesia? Begini Kronologinya,”
https://health.detik.com/berita-detikhealth/d-5781536/kapan-covid-19-masuk-ke-indone-
sia-begini-kronologinya, 29 March 2022.

» Ghita Intan, MK Putuskan UU Cipta Kerja Bertentangan dengan UUD 1945,
https://www.voaindonesia.com/a/mk-putuskan-uu-cipta-kerja-bertentangan-dengan-
uud-1945/6328194.html, accessed on April 11th 2022.

30 Mahkamah Konstitusi Republik Indonesia, Op.Cit., pg 9.
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paragraph (6) of the 1945 Constitution and the Constitutional Court Act.
Following the Instruction of the Minister of Home Affairs Number 01 of
2021 and the policy of the Provincial Government of the Special Capital
Region of Jakarta, and the Letter of the Secretary-General of the Ministry of
Health Number PK.02.01/B.V1/839/2020 regarding the Appeal for Efforts
to Prevent the Transmission of COVID-19 in the Workplace on March
5, 2020, including keeping the work area and shared facilities clean and
hygienic, providing access to handwashing facilities, providing tissues and
masks for employees and guests/customers/visitors who have symptoms
of cough/cold, fever; placing health messages in strategic places; Cultivate
clean and healthy living behaviours including the rules for washing hands,
etc.

In 2020, the Court issued Circular Letters reaching 24 (twenty-
four) times a month, an average of 2 to 4 times, containing precautions and
appeals related to COVID-19 and its prevention, temporary cessation of
all office activities by determining a time limit or until the end of the year.
With further notice; regulation of employee attendance, the mechanism of
the Work from Home System (Work From Home), handling of suspected
COVID-19, regulation of health and cleanliness of the MK environment,
and regulation of public services, as well as restrictions on travelling outside
the region and/or going home. In 2021 it will reach 10 Circulars, and in
2022 it will get 10 Circulars®'. The Secretary-General stipulates a Circular
in dealing with the implementation of the work system, which is the duty
and authority of the Court during the pandemic. Based on the Circular
Letter of the Secretary-General of the Court during the pandemic, at most
in 2020, as an effort to prevent and overcome pandemics within the Court.
For this reason, the Court ensures that every workspace, courtroom and
other public spaces is free from viruses/bacteria by spraying disinfectants
regularly, maintaining cleanliness, etc.

On 27 April 2017, all employees in the Registrar’s Office and the
Secretariat General of the Court applied a dynamic archival information
system (Sistem In for masi Kearsipan Dinas, from now on SIKD) with
the enactment of Circular Letter Number 5 of 2017 concerning the Use of
Dynamic Archival Information Systems. To maintain good communication
and relations between the Republic of Indonesia and foreign partners amid
a pandemic, all developments, notifications, and participation in activities

31 Mahkamah Konstitusi Republik Indonesia, https://apps.mkri.id/dashboard/sosialisasi/
index, accessed on April 8st, 2022.
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are intensive via email @mkri. The Ministry of Administrative Reform and
Bureaucracy (Kemenpan RB) issued a Circular Letter of the Minister of
PANRB Number 19 of 2020 concerning Adjustment of the Work System
of State Civil Apparatus in Efforts to Prevent COVID-19 in Government
Agencies. The circular letter serves as a guideline for government agencies
in carrying out official duties by working at home/place of residence
(Work from Home/WFH) for ASN to prevent and minimize the spread
of COVID-19, including the Court. The Court has implemented Work at
Home (KDR) or known by other names Work From Home (WFH), since
17 March 2020. All employees in the Registrar’s Office and the Secretariat
General of the Court perform KDR by utilizing information technology.
This is stated in the Decree of the Secretary-General of Court Number 97 of
2020 concerning the COVID-19 Handling Task Force at the Constitutional
Court®.

To support constitutional judges, the Court’s ICT Team prepares
various facilities that are needed at any time in conducting judges’
deliberation meetings (RPH) online with the WFH pattern. Meanwhile,
to provide support for employees, the Court’s ICT Team has also created
technological devices that employees can access from their respective
homes. The Court has opened access to documents directly connected to the
server. Thus, as usual, each employee can carry out their duties using SIKD?*,
The target indicator of public awareness level of case handling policies was
developed in 2018 based on 3 (three) systems that provide convenience
for the public to access information and case handling procedures, namely
systems that support the Online Application Room, Online Consultation
Room, and Digital Corner Room in the form of services. Online application
through the sim.mkri.id (The Court Electronic Case Handling Information
System (SIMPEL)), the Question and Answer Service system, and Contact
the Court, which can be accessed through the Court’s website, as well as
the application of an information and communication technology-based
archiving system through the case file management information system
(e-Minutasi), case retrieval and case, tracing.

32 Kepaniteraan dan Sekretariat Jenderal Mahkamah Konstitusi, Laporan Tahunan
Mahkamah Konstitusi 2020: Menegakkan Supremasi Konstitusi di Masa Pandemi,
(Jakarta: Kepaniteraan dan Sekretariat Jenderal Mahkamah Konstitusi, 2021), p. 94-
95.

3 Ibid., pg 112.
3 Mahkamah Konstitusi Republik Indonesia, Rencana Strategis Mahkamah Konstitusi
RI 2020-2024, https://www.mkri.id/public/content/infoumum/rencanastrategis/pdf/Ren-
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At the beginning of the COVID-19 pandemic, the Court decided
to postpone the trial of all cases. However, the Court’s services continue
to run by utilizing online or web-based electronic channels on the official
website www.mkri.id. The policy prioritizes the health, humanity and safety
aspects of all parties. As a result of delaying the trial, legal certainty and
justice through decisions expected by justice seekers are hampered. As the
thought of William E Gladstone states, “justice delayed is justice denied.
Based on the evaluation and analysis of several aspects, the Constitutional
Court took steps to return to holding face-to-face trials in the courtroom
by implementing strict health protocols for Constitutional Justices, Court
employees, and the parties present. In addition, the Court also limited
the number of parties who were present in person in the courtroom.
Implementing remote (virtual) trials with the help of the latest information
technology devices is an option®*. The Court has been using the remote trial
system for approximately 12 years through video conferencing (vicon),
which has been regulated in Court Regulation No. 18 of 2009 concerning
Guidelines for Submitting Electronic Applications (Electronic Filling) and
Remote Trial Examination (Video Conference). Since the implementation
of WFH on March 17, 2020, the trial in the Constitutional Court has
been temporarily suspended. The Court continued to prepare for the trial
through video conference while at the same time using other information
and communication technologies based on developments and community
needs.

Regarding the enforcement of justice during the pandemic, the Court
continues to provide justice, both substantive and procedural justice, as a
manifestation of the implementation of Article 24 paragraph (1) of the 1945
Constitution. During the COVID-19 pandemic, the Court has never stopped
carrying out the mandate of the Constitution through various facilities and
infrastructure provided by the Registrar and Secretariat General of the
Constitutional Court for justice seekers. People who submit applications
are still served electronically through the Court’s website. The Court also
guarantees to implement all human rights and fundamental freedoms for
persons with disabilities based on the principle of equality before and
during the pandemic. the Court has held several activities to improve the
understanding of the constitutional rights of citizens for the Indonesian
canaStrategis 152402 renstra%20MK%202020-2024 compressed.pdf, p.39-40.

35 Mahkamah Konstitusi Republik Indonesia, Arief Hidayat: Persidangan Virtual

Pilihan Paling Realistis di Masa Pandemi, https://www.mkri.id/index.php?page=web.
Berita&id=16623&menu=2, accessed on April 11st, 2022.
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Association of Persons with Disabilities via online at the Pancasila and
Constitutional Education Center, Bogor. Henceforth, the Secretary
General of the Court shall issue a Regulation of the Secretary General of
the Constitutional Court Number 42.1 of 2021 concerning Guidelines for
the Implementation of Services for Persons with Disabilities within the
Constitutional Court in the context of the protection and fulfillment of the
rights of persons with disabilities (in force on December 20, 2021). It is
necessary to improve aspects of public services within the Court for them.

C.Conclusion

The COVID-19 pandemic has changed the way of life, including the
trial regulation, including the trial system at the Constitutional Court of the
Republic of Indonesia. COVID-19 pandemic has forced the Constitutional
Court to make various adjustments to the rules regarding the trial so that
they are in line with government regulations to suppress the spread of the
COVID-19 virus. The Court implemented an online trial via zoom when the
government started implementing regulations regarding large-scale social
restrictions. To support this, the Court issued The Indonesian Constitutional
Court Regulation Number 1 of 2021 concerning the Implementation
of Remote Trials and The Indonesian Constitutional Court Regulation
Number 1 of 2020 concerning the Trial Procedure of the Constitutional
Court so that justice seekers can still optimally fight for their rights. In the
conditions of the COVID-19 pandemic, the Court continues to exercise
its additional authority to resolve disputes over the results of the 2019
Regional Head Election. All trials are carried out in a hybrid manner, with
parties attending online and offline. The Court also guarantees to uphold
human rights protections especially for persons with disabilities based on
the principle of equality with Regulation of the Secretary General of the
Constitutional Court Number 42.1 of 2021.

The online trial is also supported by collaboration on video
conferencing with various Law Faculties in Indonesia. The existence of this
video conference makes remote hearings easier to carry out and facilitates
access for the public to take part in the trial. In addition, the Court also
enables the submission through applications so that the applicants can
submit them online through the provided application.
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OMNIBUS BILLS: UNORTHODOX LAWMAKING PROCESS
AND RESPONSE FROM COURT

Intan Permata Putri

Research Center of
the Constitutional Court of the Republic of Indonesia

1. Introduction

Joko Widodo’s administration has emphasized the simplification
of statutes and other legal products (Statutory Deregulation). Statutory
Deregulation process resulted in Act Number 11 in 2020 “Cipta Kerja”
(Act 11/2020). Act 11/2020 is a law proposed by the government for a
program to accelerate investment, encourage jobs creation, and improve the
economy, by simplify procedures in business process. This Act introduces

the omnibus bill method as a solution to the law-making process.

Previously, Indonesia also have the experience to implement
deregulation policy. During Soeharto’s administration, the government
introduce Pakto 1988. Pakto 1988 was preceded by “Paket 1983, these
Programs ruling policies in the banking sector. Pakto 1988 is considered
successful in creating a climate for establishing a bank and raising public

funds'.

The Omnibus bill method in Act 11/2020 regulates a broad scope
including creating new norms, annul norms, and amendment norms, around
79 Statutes in investment and employment. Interestingly, this method is not

recognize in the procedure of legislation making as stipulated in the Law of

' Winarti, W., and Haryono Rinardi. “Paket Kebijakan Deregulasi 27 Oktober 1988
(Pakto 1988): Pengaruhnya Terhadap Liberalisasi Perbankan Indonesia Periode 1988-
1993.” Historiografi 1, no. 1 (2020): p. 29-37.
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12/2011 in the law-making process. pros and cons reactions appear to this
Act. in the past, Pakto 1988 deregulation process in other regulations lower
than act, in the level of practice it was more implementable and had legal
certainty. Meanwhile, Act 11/2020 is considered to fail in deregulating,

because it mandates many implementing regulations.

This paper will discuss on the omnibus bill adoption in the job
creation law, in specific will see the constitutional court view regarding
the adoption of such method on their decision. before coming to that
discussion, it will look at other jurisdiction, The US and Canada, which has

applied omnibus bill as part of their lawmaking process.

While in other countries, such as the US and Canada, omnibus bill
is well-establish as part of their lawmaking procedures. The omnibus bill
method in Canada and the United States and several other countries has
advantages over the drafting method, including*:

a) The omnibus bill shortens the process of deliberation which is
considered protracted in parliament. In America, Parliament
calculates that the average product takes about 175 days (1991) and
became 136 days in 2010. This occurred in the amendments to Code
38 of the United States Code of Federal Regulations (CFR) which

regulates pension rights for veterans in during the 1982 crisis.

b) Another advantage is that Omnibus bills are usually used to obscure
controversial policies. Because the omnibus usually consists of many
aspects, both populist and unpopular policies by the people and
parliament. For this reason, it is necessary to review the law in its
entirety and underline which parts you want to reformulate or which

norms you want to change.

In addition, this omnibus method creates “regulation in the theme”

such as compilation of laws on the environment, laws on investment, laws

2 Massicotte, Louis. “Omnibus bills in theory and practice.” Canadian parliamentary
review 36, no. 1 (2013): p. 13-17.
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on social security, etc. Omnibus bill method actually makes it easier to
search for certain topics, however this technique has high slippery slope.
High complexity create many loopholes that are not predicted by the
parliament and executive. In another article, Glen S. Krutz spell out the

factors behind the omnibus bill being populer. These factors are:

First, with regard to productivity, proponents of omnibus law-
making argue that the omnibus technique provides a way to get
things done in a difficult legislative process. Second, with regard
to constancy, Mayhew ponders why he did not find peak-and-
valley patterns of major enactments according to party control
circumstances. What factors help even things out? Edwards,
Barrett, and Peake, find that more important failures exist in
divided than in unified government?.

Relate with Louis*, Glen S. Krutz® emphasized that this method has
advantages: First, the omnibus is considered to simplify the convoluted
law making process. Second is the measure of the success of this technique
in parliament is the strength of the opposition. In the article, it is explained
that if the power of the opposition is much lower than that of the government
(unified government), has possibility omnibus bill will succeed. Meanwhile,
for a more diverse and multi-faceted opposition (divided government),
there will be more chances of failure. Glen S. Krutz emphasized that this
omnibus method breaks the bottleneck of the convoluted law-making

process.

Critics of this omnibus method are found in the drafting process of the
Economic Law in Canada in The Canadian Economic Action Plan (EAP)
in Laws No. C-38 and C-45. Denis Kirchhoff dan Leonard Tsuji criticized

3 Krutz, Glen S. “Getting around gridlock: The effect of omnibus utilization on legislative
productivity.” Legislative Studies Quarterly (2000): p. 533-549.

4 Massicotte, Louis. “Omnibus bills in theory and practice.” Canadian parliamentary
review 36, no. 1 (2013): p. 13-17.

3 Krutz, Glen S. “Getting around gridlock: The effect of omnibus utilization on legislative
productivity.” Legislative Studies Quarterly (2000): p. 533-549.

¢ Kirchhoff, Denis, and Leonard JS Tsuji. “Reading between the lines of the ‘Responsible
Resource Development’rhetoric: the use of omnibus bills to ‘streamline’Canadian
environmental legislation.” Impact Assessment and Project Appraisal 32, no. 2 (2014):
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the Omnibus Bills method, both the act should have a more limited scope.
Its practice in Canada on EAP in Laws No. C-38 and C-45 also sparked

protests at the implementation process.

Kristine Sterkersen dkk’, in the article entitled “how Statutory
Deregulation can become overregulation” reveals the factors that can
cause overregulation at the implementing regulation level. the article raised
overregulation in the employment and environmental protection as well
as fish farming. At the implementing regulations, the things that make

Statutory Deregulation not work are:

a) that the process of work carried out must be auditable and

accountable.

b) overregulation occurs when Statutory Deregulation meets

managerial confusion due to “fear” of auditors’ judgments.

c) overregulation occurs because of the audit mechanism. where
an audit mechanism that aims to facilitate auditors requires

SOPs in the entire process.

d) overregulation occurs when Statutory Deregulation meets
market demands, lengthy bureaucracy and supervisory

mechanisms.

The omnibus law mechanism that is practiced in Canada® and
Norway’ has characteristics where the omnibus law can be implemented
in regulations that have a more limited scope, such as aquaculture, worker

protections, and environmental protection. The definition of Omnibus

p. 108-120.

7 Sterkersen, Kristine, Trine Thorvaldsen, Trond Kongsvik, and Sidney Dekker. “How
deregulation can become overregulation: an empirical study into the growth of internal
bureaucracy when governments take a step back.” Safety Science 128 (2020): 104772.

8 Starkersen, Kristine,dkk. ibid.

?Kirchhoff, Denis, and Leonard JS Tsuji. “Reading between the lines of the ‘Responsible
Resource Development’rhetoric: the use of omnibus bills to ‘streamline’Canadian
environmental legislation.” Impact Assessment and Project Appraisal 32, no. 2 (2014):
p. 108-120.
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bills according to Glen S. Krutz requires further explanation of the terms
major legislation, major topic policy area, subtopic policy area, and size.
Specifically includes:

“Omnibus Bill is any piece of major legislation that: (1) spans
three or more major topic policy areas OR ten or more subtopic
policy areas, AND (2) is greater than the mean plus one standard
deviation of major bills in size. This definition requires further
explanation of the terms major legislation, major topic policy
area, subtopic policy area, and size.”'°.

What about the omnibus bill which contains 174 norms on 79
multi-sector laws with 1253 topics? The complexity of the statute usually
has an impact on the implementation process. The more complex statute,
the more possibility of failure in the implementation process. Abbe R.
Gluck!, illustrates that the success of the omnibus law has 3 perspectives
on the preparation of the Legislative text, implementing of the executive
process, and responding to the court about the law. The legislature sees
this technique as beneficial in shortening the process at the congress, for
example in the congressional process of the Affordable Care Act. On the
other hand, this method is considered to often have an insert agenda for a
policy. Abbe Gluck'? termed A Strategy Bits and Pieces of a Law that No
One Understands, Complexity becomes an obstacle to fully understanding
existing regulations.

“This procedure yields 242 omnibus bills of the 1,180 major
bills from 1949 to 1994. 5 Figure 1 displays the number of
omnibus bills per Congress, 1949-94. The first modem use of
the omnibus procedure was in 1950 (Congressional Quarterly,
Inc. 1951), and the omnibus technique was employed on a

regular, increasing basis until the 1980s, when its use increased
dramatically. There was a slight decline and leveling-off in raw

0Krutz, Glen S. “Getting around gridlock: The effect of omnibus utilization on legislative
productivity.” Legislative Studies Quarterly (2000): p. 533-549

1 Gluck, Abbe R. “Imperfect Statutes, Imperfect Courts: Understanding Congress’s Plan
in the Era of Unorthodox Lawmaking.” Harv. L. Rev. 129 (2015): p. 62.

12 Gluck, Abbe R. “Imperfect Statutes, Imperfect Courts: Understanding Congress’s Plan
in the Era of Unorthodox Lawmaking.” Harv. L. Rev. 129 (2015): p. 62
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numbers of omnibus bills after the 99th Congress (1985-86), but
the omnibus technique is still employed much more in recent
times than it was earlier in the post-World War II period.”"?

The theory above only supports this method from a legislative
perspective, what about the executive? And how does the judiciary respond
to the promulgation of laws with a drafting mechanism outside of the
standard mechanism? According to Abbe Gluck'4, the court’s responding
to changes in the landscape of drafting laws. The next problem is how far
the courts can interpret the norms using this mechanism? The Purposivism
Debate v. textualism, then the court’s bearing whether restrained v. activism.
Here several cases law such as the ACA, Sarbanes-Oxley act in the United
State and the Indonesian Constitutional Court Decision 91/2020 has good
point of view bout this issues.

2. Canada
“ British practice of passing at times, from the 1860s
onwards, a Statute Law Revision Act, that repealed legislative
enactments that had become spent. Some Commonwealth
countries, like Canada and Australia, have emulated this
practice. Constitutional scholars are aware that some of those
bills repealed provisions of Canadian constitutional documents,
without Canada either requesting or objecting to the measure,
because such bills really amounted to cleaning jobs. Hundreds
of different statutes could be altered at one stroke by such pieces
of legislation, the basic purpose of which was to expunge from
the statute book provisions that were either obsolete or spent.
Five years ago, Ireland passed a statute of that nature that
repealed no less than 3,225 statutes, arguably a world record.”"?

In the end, proposals using the Omnibus Bill method to the Canadian
parliament were suggested with limited issues since the 1980s. The omnibus

bill became part of the legislation in Canada through the legal basis of The

B3 Krutz, Glen S. “Getting around gridlock: The effect of omnibus utilization on legislative
productivity.” Legislative Studies Quarterly (2000): p. 533-549

4 Gluck, Abbe R., and Lisa Schultz Bressman. “Statutory Interpretation from the Inside-
An Empirical Study of Congressional Drafting, Delegation, and the Canons: Part 1.” Stan.
L. Rev. 65 (2013): p. 901.

15 Massicotte, Louis. “Omnibus bills in theory and practice.” Canadian parliamentary
review 36, no. 1 (2013): p. 13-17.
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Standing Orders of the Québec National Assembly in provisions number
258 to 262.'° although in 1868 the parliament had started this method by

annulling some norms and Amended the norms in several laws completely.

directly with limited topics, namely bankruptcy, peace at the border and
banks. This method is stated in An Act To Continue For A Limited Time
The Several Acts Therein Mentioned'”.

The response of this omnibus method received a lot of criticism

in terms of nature, admissibility, appropriateness, and others. Until now,

legislative products that use this method include: '*

1.

1968: Bill C-150 the Criminal law amendment act, 1968-69. Many
subjects in this Statute regulate abortion, homosexuality, and gun

control. the bill was enacted by parliament in June 1969.

1971: Bill C-207, the Government Organization Act, The subject
of this Act regulates changes to the departmental structure of the
government. however, some parts of this proposal did not receive

approval from the parliament. This draft was passed in May 1971.

1982: Bill C-94, The Energy Security Act, This law supports
government policies through the National Energy Program in 1980.
Jenne Sauve suggests dividing this Act into several sections. This
law was postponed and then the opposition asked to be divided into
8 Statutes.

1988: Bill C130, the Canada-United State Free Trade Agreement
Implementation Act, this law faced substantial reaction on the issue
of admissibility. until this statute was declared invalid by an order
paper with dissolution of the 33rd Parliament. However, government

repropose the proposal until declared effective in December 1988.

16 Massicotte, Louis. “Omnibus bills in theory and practice.” Canadian parliamentary
review 36, no. 1 (2013): p. 13-17.

17 Bédard, Michel. “Omnibus bills: Frequently asked questions.” (2012).

18 Bédard, Michel. “Omnibus bills: Frequently asked questions.” (2012).
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5. 2012: Bill C-38, The Jobs, Growth, and Long-term Prosperity Act,
this law is to support the government budgetary policy for 2012.
The opposition expressed objections to this law, but this law was

successfully passed by the parliament.

The world trend seems to make this method a way to trim the giant
pile of existing regulations. In terms of law-making statute Indonesian can
be used as an example for bold reactions to legislature from court to this
law-making mechanism. Meanwhile, the substance of the statute regarding
the reaction from the public who strongly demands from the court to cancel

legislative products can be seen in US practice in the Affordable Care Act.
3. The United States

The practice of each state is different, in California for example,
the state constitution considers the practice of omnibus to be enforceable,
namely Art. 4, Sec. 9. The constitution states that omnibus is a compilation
of regulations on one issue'’. However, many states do not use this omnibus
mechanism in their regulatory drafting techniques. Pennsylvania, for
example, cites the case of Commonwealth vs. Barnett (199 Pa. 161) with

the following considerations:
“Bills, popularly called omnibus bills, became a crying evil,
not only from the confusion and distraction of the legislative
mind by the jumbling together of incongruous subjects, but still
more by the facility they afforded to corrupt combinations of
minorities with different interests to force the passage of bills
with provisions which could never succeed if they stood on
their separate merits. So common was this practice that it got
a popular name, universally understood, as logrolling. A still
more objectionable practice grew up, of putting what is known
as a rider (that is, a new and unrelated enactment or provision)
on the appropriation bills, and thus coercing the executive
to approve obnoxious legislation, or bring the wheels of the
government to a stop for want of funds. These were some of the

19 Massicotte, Louis. “Omnibus bills in theory and practice.” Canadian parliamentary
review 36, no. 1 (2013): p. 13-17.
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evils which the later changes in the constitution were intended

to remedy”™.

Legal reasoning omnibus does not need to be regulated in the
statutory system are failing to implement the omnibus is the reason. So to
avoid this failure, the proposals submitted to parliament must be specific
and have limited issues. Until 2012, Pennsylvania had a special regulation
that required the “compilation” regulation to have one subject in the US
Parliament Bill HR 3806.

An example of an act that uses an omnibus, that success story is the
Omnibus Taxpayers’ Bill of Rights Act in 1987, which compiles taxpayer
protection regulations. With a relatively small scope including taxes, levies,
mortgages, as well as non-economic taxes such as land and building taxes,
the Law can be the basis for implementing The Internal Revenue Service
(IRS) and the Tax Court?!. In other cases, the Omnibus bill in the Affordable
Care Act (ACA)* reacted differently from the Omnibus Taxpayers’ Bill of
Rights Act. This law has been tested more than 100 times but the court
chose to keep the law?.

a. Cases of review ACA act

The ACA’s legislative process was extremely intense, lengthy, and
complex, moreover, the ACA’s legislative process compared to other legal
processes was relatively faster. With a very complex content, this statute
has many highlights, where the Legislature’s opinion is not finished in
discussing all norms and does not anticipate legal loopholes that arise

from setting these norms. Moreover, this law regulates the subsidies that

20 Quoted in “Omnibus Bill Definition”, see the article entitled Duhaime Legal Dictionary,
“Omnibus Bill definition”, website http://www.duhaime.org/LegalDictionary/O/
OmnibusBill.aspx, accessed on September 22, 2012.

2 Meland, Creighton R. “Omnibus Taxpayers’ Bill of Rights Act: Taxpayers’ Remedy or
Political Placebo?.” Michigan Law Review 86, no. 7 (1988): p. 1787-1818.

22 Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010)
(codified as amended in scattered sections of the U.S. Code).

2 Gluck, Abbe R. “Imperfect Statutes, Imperfect Courts: Understanding Congress’s Plan
in the Era of Unorthodox Lawmaking.” Harv. L. Rev. 129 (2015): p. 62.
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the government provides for health insurance. The public’s attention in
overseeing the implementation of the Law becomes very large when the
Court is considered unable to fulfill the community’s demands for “healthy”

norms.

Gluck?* argues that the ACA drafting technique has drawbacks.
This statute has been reviewed more than 100 times but the court has
always affirmed. the legal reason for seeing the decision is that it must be
the original intention of the norm (textualism perspective). The public’s

view is that the Court refuses to interpret the ACA norms.

b. Sarbanes-Oxley Act

The Sarbanes-Oxley Act emerged against the background of
scandalous audits that occurred in several large companies such as Enron,
WorldCom, Global Crossing and Tyco v. several mayoral audit firms
including Arthur Andersen®. The decline in investor confidence after
the scandal prompted the United States government to make regulations

regarding auditing firm ethics for corporates.

Sarbanes-Oxley contains a variety of provisions regarding business
ethics. The two that have particular potential to deter unethical business
practices and that accordingly are the principal focus of this article are,
first, the requirement that corporations develop codes of ethics for senior
financial officers that include, among other things, enforcement mechanisms
(Section 406) and, second, the requirement that outside auditors be rotated

on a regular basis (Sections 203 and 207)*.

Every major recent statutory opinion, from every Justice on the

Court, has relied heavily on interpretive canons to decide cases; their rise

24 Gluck, Abbe R. “Imperfect Statutes, Imperfect Courts: Understanding Congress’s Plan
in the Era of Unorthodox Lawmaking.” Harv. L. Rev. 129 (2015): p. 62.

2 Gray, Tara. Canadian response to the US Sarbanes-Oxley Act of 2002: new directions
for corporate governance. Parliamentary Information and Research Service, 2005.

%6 Orin, Richard M. “Ethical guidance and constraint under the Sarbanes-Oxley Act of
2002.” Journal of Accounting, Auditing & Finance 23, no. 1 (2008): p. 141-171.
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derives from textualism’s impact on the tools that virtually all judges now
use to interpret statutes”’. For example case from Yates v. United States,
a case decided last Term that considered the application of the evidence-
destruction prohibitions of the Sarbanes-Oxley Act, which were enacted
after the Enron scandal, to illegally caught fish. The case was a veritable
linguistic-canon tennis match between two only moderate textualists,
Justices Ginsburg and Kagan, each wielding Latin presumptions to her

advantage®.

The prior Term’s prominent statutory cases were no different. The
last three major statutory decisions of the 2013 Term were wars of canonical
interpretation over the rule of lenity, a conflict among “competing maxims,”
and the federalism canon. Many similarly expected that the Court would
use a canon as a punt or an otherwise clean exit strategy, as some viewed
the Chief Justice’s use of the constitutional avoidance canon to save the
ACA in NFIB, or his use of the federalism canon in 2014 to prevent the

application of a chemical weapons statute to a domestic love triangle®.

4. The Indonesian Constitutional Court’s view on Omnibus Bill
Method

Act number 11/2020 has multi dimensions topics and compile lot of

acts, its contain:

“1) Simplification of land permits; 2) Investment Requirements;
3) Employment; 4) Small and Medium Enterprises (SMEs)
Protection; 5) Ease of doing business; 6) Research and innovation
support; 7) Government administration; 8) Imposition of
Sanctions; and 9) Control of Land. contains 174 systematic
articles, but substantially contains changes and cancellations of

27 Gluck, Abbe R. “Imperfect Statutes, Imperfect Courts: Understanding Congress’s Plan
in the Era of Unorthodox Lawmaking.” Harv. L. Rev. 129 (2015): p. 62.
2 Gluck, Abbe R. “Imperfect Statutes, Imperfect Courts: Understanding Congress’s Plan
in the Era of Unorthodox Lawmaking.” Harv. L. Rev. 129 (2015): p. 62
» Gluck, Abbe R. “Imperfect Statutes, Imperfect Courts: Understanding Congress’s Plan
in the Era of Unorthodox Lawmaking.” Harv. L. Rev. 129 (2015): p. 62.
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norms on 79 multi-sector laws with 1253 topics.**”

The characteristics described above, that statutes that are drafted
using the Omnibus bill technique with a multidimensional number of
subjects have many criticisms at the implementation level. In Law 11/2020
on job creation, for example, on various occasions, criticism is conveyed
through pieces of the law that are discussed in depth. This criticism, for

example, applies to norms related to employment and the environment.

Decision Number 91/2020 concerning Formal Examination of
ACT 11/2020 was declared conditionally unconstitutional, in this decision
mandates lawmakers to improve drafting procedures within two years. If
in that period it is not corrected, the act is declared null and void. The
legal reasoning behind the decision is the omnibus bill method has not been
adopted by the legislature in the law-making process. The preparation of
this part of the law was also considered confusing, so the Constitutional
Court took the bold step of holding it for two years of improvement.

The bold step should be accompanied with order to stipulate this
method officially. Legal reasoning in this decision revealed that constitution
never prohibite omnibus bill method. However when the court order this
provision, its contrary with legal principle “ultra petita”. Unless legislative
would not forget amend Act 11/2012 bout mechanism and method in

statutory forming, this provision be an important point.

5. Different Legal Perspective about the Textualist Camps and
the Purposivist

“The canons include such precepts as: every word of a statute
mustbe given significance; repeals by implication are disfavored
(a statute will not be considered as repealing prior acts on the
same subject in the absence of express words to that effect,
unless there is an irreconcilable repugnancy between them, or

30 Tejomurti, Kukuh, and Sukarmi Sukarmi. “The Critical Study of the Omnibus Bill on
Job Creation Based on John Rawls View on Justice.” Unnes Law Journal: Jurnal Hukum
Universitas Negeri Semarang 6, no. 2 (2020): p. 187-204
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unless the new law is evidently intended to supersede all prior
acts); the expression of one thing is the exclusion of another;
penal statutes are to be interpreted narrowly; if the language
is plain, construction is unnecessary; the starting point is the
language of the statute; when a list of two or more descriptors
is followed by more general descriptors, the otherwise wide
meaning of the general descriptors must be restricted to the
same class, if any, of the specific words that precede them.”?!

The textualist puts meaning in accordance with the text in the
statutes. Judge Scalia has a concurring opinion in review ACA mentions
that “We are regulated by law, not by the intent of the legislators, not by
committee reports”. so that a legislative product has been approved by the
executive, then the law has been “spoken by itself”. Here’s how far this
advance works, just for minor corrections to the statutes that already have

legal force.

13

“contextual canon such as the absurdity doctrine that “a
provision may be either disregarded or judicially corrected as
an error (when the correction is textually simple) if failing to
do so would result in a disposition that no reasonable person
could approve.*?”

“... and the purpose of those references was not primarily to
inform the Members of Congress what the bill meant . . . but
rather to influence judicial construction.>*”’

Textual criticizes the purposive approach based on several
arguments:

1. premised on the Constitution, is the idea that the only legitimate
law is text that both chambers and the President have approved.
the Supreme Court held legislative vetoes unconstitutional
because they evaded procedures of bicameralism, whereby a bill
cannot become law without both House and Senate approval, and
presentment, whereby all bills that make it through Congress have
to be presented to the President for his signature.;

31 Katzmann, Robert A. Judging statutes. Oxford University Press, 2014. h. 50.

32 Katzmann, Robert A. Judging statutes. Oxford University Press, 2014. h. 51.

33 Justice scalia concuring opinion in Katzmann, Robert A. Judging statutes. Oxford
University Press, 2014.
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2. critics of legislative history argue that its use impermissibly
increases the discretion of judges to roam through the wide range
of often inconsistent materials and rely on those that suit their
position;

3. Athird component of the assault on legislative history is grounded
in the idea that legislators will be compelled to write statutes
with more precision if they know that courts cannot consult such
materials; and

4. the criticism of legislative history is a decidedly negative
conception of the legislative process.

John Manning also puts critics on the arguments related to
bicameralism, presentation, and nondelegation*. Henry M. Hart, Jr. and
Albert M. Sacks said that court’s role is to interpret the statutes “to carry out
the purpose as best it can”*°. What justice should intrepet? the phrase which
has the meaning that contains a certain purpose; meaning that obscures an
already clear policy or norm. Some expertist consider that the Court can
still have a role to interpret in certain conditions that are not predicted by

the legislature.

The purposive approach has received criticism, the statutes formed
by the legislature have a lot of ambiguity, and when it is interpreted they
will have many interpretations depending on judges. however, according
to Katzman*® omnibus bills often have blink spots. the legislator approves
of the Act only partially, and the other part is not fully approved by the
legislator. So this purposive approach allows the court to clarify the

meaning of the ambiguous part.

“Finding the law, therefore, involves more than just looking up
a statutory provision in a legal code and reading the answer.
Legal reasoning is not the same as legal research. Nor is it an
impersonal, technical, scientific process.”’

3 Katzmann, Robert A. Judging statutes. Oxford University Press, 2014,

35 Katzmann, Robert A. Judging statutes. Oxford University Press, 2014. h. 33.
3¢ Katzmann, Robert A. Judging statutes. Oxford University Press, 2014.

37 Shapiro, Scott J. “Legality.” (2011). Hal 237.
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“Judges do not restrict themselves to the available legal texts,
but often resort to moral argument in order to resolve disputes.
It is far from obvious, therefore, how the Planning Theory can
be squared with the realities of legal practice.*”

The advantage of the omnibus method is that the discussion is fast,

as well as the range of topics with high complexity, so often the Legislature

cannot predict problems that arise in each norm. However, the two debates

can meet if a norm has a clear meaning, then the court does not need to

interpret it. Vice versa.

Legal formalism may be understood as an account that is committed

to the following four theses®”:

a)

b)

d)

Judicial Restraint: The formalist conception of the judicial role is
highly restrictive. According to it, judges are always under a duty
to apply existing law.

Determinacy: Not only do formalists maintain that judges are
obligated to apply law whenever it exists, they think that the law
always exists and is available to judges for deciding cases. On
their view, the law is completely determinate: for every legal
question, there is one, and only one, correct answer. Formalists
thus deny that there are factual situations ungoverned by a legal
norm, or “gaps” in the law. Nor do they accept the possibility of
legal inconsistencies, factual situations governed by two or more
mutually unsatisfiable rules. For this reason, judges may never
throw up their hands and say there is no law to apply. From the
formalistic point of view, there is always one right way to decide a
dispute, and judges are required to find and apply it.

Conceptualism: The generality and abstraction of these principles
not only secure the determinacy and knowability of the law, but
lend legal doctrine a pleasing conceptual order. The bulk of the
law can be subsumed under a few general principles, and the
fixed abstract concepts that they employ classify the rules in an
intelligible fashion.

Amorality of Adjudication: According to the formalists, judges

38 Shapiro, Scott J. “Legality.” (2011). Hal 239.
3 Shapiro, Scott J. “Legality.” (2011). Hal 242.
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must decide cases without resorting to moral reasoning. They must,
in other words, be able to discover the general legal principles,
derive the lower level rules, and apply the rules to the facts at hand
without resort to moral considerations. Judges are only supposed
to use “logic,” where logic is broadly construed to include the
operations of deduction, induction, and conceptual analysis.

6. CONCLUSION

The practice of some countries’ omnibus bills is one method that
is profitable for the legislature. however, the practice in America, Canada,
and Indonesia is highlighted that this method tends to have a criticism at
the implementation level. The court also experienced the same problem in
reviewing the statute. an act that regulates specific subjects and uses a clear

meaning to reduce criticism of the act that uses this method.
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CONSTITUTIONAL REVIEW

Taghreed Hikmet

Judge of the Constitutional Court of Jordan

Constitutional review, or constitutional oversight, is the evaluation

of the constitutionality of laws in some countries.

It is meant to be a system to prevent the violation of rights granted by

the Constitution, and to ensure its effectiveness, stability and preservation.

A system that gives the Court the power to examine the actions of
various national institutions, including legislative actions, to see if they

comply with the constitution.

And to declare actions invalid if they are unconstitutional. It is also

called judicial review system or legal review system.

It is one of the constitutional security systems established to prevent
the violation of the national constitution by highest laws and regulations of
the state.
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The Constitutional Review in Challenging Times

Why Do Countries Adopt Constitutional Review?

In recent decades, there has been a wide-ranging global movement

towards constitutional review.
This development poses important puzzles of political economy:

Why would self-interested governments willingly constrain

themselves by constitutional means?
What explains the global shift toward judicial supremacy?

Though different theories have been proposed, none have been
systematically tested against each other using quantitative empirical

methods.

In this article, we utilize a unique new dataset on constitutional
review for 204 countries for the period 1781-2011 to test various theories

that explain the adoption of constitutional review.

Using a fixed-effects spatial lag model, we find substantial evidence
that the adoption of constitutional review is driven by domestic electoral
politics. By contrast, we find no general evidence that constitutional review
adoption results from ideational factors, federalism, or international norm
diffusion. (JEL: K00, K19, K49)

1. Introduction

Constitutional review, the ability of judges to supervise the
constitution, has spread around the world in recent decades. By our account,
some 38% of all constitutional systems had constitutional review in 1951;
by 2011, 83% of the world’s constitutions had given courts the power to
supervise implementation of the constitution and to set aside legislation

for constitutional incompatibility. Thus, what Alexis de Tocqueville once
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described as an American peculiarity is now a basic feature of almost every
state (De Tocqueville 1835: 72-77).

The spread of this institution poses an important puzzle in political

cconomy:

Why would self-interested governments willingly constrain

themselves by constitutional means?

And why would democratic majorities restrict their future

political choices by putting their faith in the hands of unelected judges?

Whatunderlies this radical global move toward “judicialization”
or “juristocracy” (Hirschl 2004; Gardbaum 2009)?

Several theories have been proposed to explain this phenomenon.
Early theoretical accounts were federalist or ideational in character. Some
argued that constitutional review arose to respond to governance problems
such as federalism, or the need to coordinate among multiple branches of

government (Shapiro 1999).

Ideational accounts instead emphasized the importance of rights
protection and the rule of law, or the need to be protected from the vagaries

of government action (Cappelletti 1989).

More recent work has proposed strategic explanations, in which
constitutional review is conceptualized as a response to the domestic
electoral market (Ginsburg 2003; Hirschl 2004; Finkel 2008; Stephenson
2003; Erdos 2010).

When constitution-makers foresee losing power after constitutional
adoption or revision, they are more likely to institute constitutional review,
as the judiciary may protect the substantive values that the drafters will be
unable to vindicate through the political process. Constitutional review, in

this account, is a form of “political insurance,” through which constitution-
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makers safeguard their future political interest (Ginsburg 2003).

In addition, there is a recent but growing literature on cross-national
diffusion of constitutional norms, which suggests that provisions might
be adopted in response to constitutional developments in foreign states
(Goderis and Versteeg 2011; Law and Versteeg 2011; Dixon and Posner
2011; Elkins 2009).

If constitutional norms diffuse, so might constitutional review, as
drafters seek to achieve conformity with international norms (Stone Sweet
2008).

Although there is no lack of theories, little is known in an empirical
and systematic way about the origins and evolution of constitutional review
on a global scale. None of the theories have been systematically tested
against each other using quantitative empirical methods, and in particular,
there has been almost no effort to apply theories of norm diffusion to the

adoption of constitutional review.

This article takes up these challenges. Drawing on an original dataset
on 204 countries since 1781, we are in a unique position to empirically
document the historical trajectory of constitutional review. We then use
this data to test which of the theories appear to provide the best explanation
for the spread of constitutional review around the globe over the past two

centuries.

We find that the adoption of constitutional review is best explained
by domestic politics, and in particular, uncertainties in the electoral market.
More specifically, we find that electoral competition, as measured by the
difference between the proportion of seats held by the first and second parties
in the legislative branch, predicts the adoption of constitutional review.

This phenomenon, we find, is present in autocracies and democracies alike.

Although we find empirical support for the theory that constitutional
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review is adopted as a form of political insurance, we do not find robust
evidence to support theories of transnational diffusion, or the idea that
constitutional review is adopted in response to previous adoption by other
states.

We only find some evidence of diffusion in the sub-sample of
democratic regimes, but do not find a diffusion effect in the full sample of
countries. This finding has implications for the literature on norm diffusion.
Recent work has revealed substantial evidence of diffusion in the realm of
constitutional rights (Goderis and Versteeg 2011).

Our findings suggest that the structural part of the constitution is
less prone to foreign and international influence than is the bill of rights.
This dichotomy arguably follows from the fact that structural provisions
such as constitutional review are likely to have more direct effects on the
political and institutional interests of constitution-makers, while rights
provisions can be a relatively inexpensive way of signaling conformity to

international norms (Cope 2013).

Only democracies-regimes that may genuinely want to constrain
themselves by constitutional means-are susceptible to following

international norms regarding the adoption of constitutional review.
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Introduction.

The Constitutional Council of the Republic of Kazakhstan is the
only state body that has the authority to review laws and other normative
legal acts for compliance with the Constitution and recognize them as
unconstitutional. The legislative status of this institution implies absolute
independence and autonomy in decision-making.

Constitutional proceedings are of particular value, since the
normative resolutions of the Constitutional Council are an integral part
of the current law in the Republic of Kazakhstan' and contain official
interpretation and clarification on the issues of compliance with the
Constitution of legal acts.

It should be noted that constitutional review in our State,
implemented through the functions of constitutional proceedings, is a
relatively new legal institution for protecting the rights and freedoms of
citizens and legal entities, characteristic of the recent history of independent
Kazakhstan. Appeal to the Constitutional Council is possible only in certain
cases specified by the Constitution for the purpose of legitimate review of a
normative act.

Given that the Constitutional Council of the Republic of Kazakhstan,
as a constitutional review body, is an important part of the legal mechanism
and the Basic Law, it acts as a guarantor of the exercise of human and
civil rights and freedoms; and through its formally defined, legally binding,
normative and basic final decisions, it actually participates in ensuring
the balance of power and predetermines the directions of legislative and
judicial reforms.

The competence of the Council in accordance with the Constitutional
Law of the Republic of Kazakhstan “On the Constitutional Council of the
Republic of Kazakhstan” dated December 29, 1995 includes: the decision
in case of a dispute on the correctness of the election of the President of
the Republic and deputies of the Parliament, Republican referendum;
consideration for compliance with the Constitution prior to signing by the
President of the laws adopted by the Parliament, resolutions adopted by the
Parliament and its Chambers, international treaties of the Republic prior
to their ratification; official interpretation of the norms of the Constitution;

' Paragraph 1 of Article 4 of the Constitution of the Republic of Kazakhstan, adopted at the
republican referendum on August 30, 1995.
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prior to the adoption by the Parliament, respectively, of the decision on early
dismissal of the President of the Republic, the final decision on dismissal
of the President of the Republic - giving an opinion on compliance with
the established constitutional procedures; reviewing the appeals of the
President of the Republic, the submissions by the ordinary courts in cases
of infringement of human and civil rights and freedoms by laws in force;
according to the results of the compilation of the practice of constitutional
proceedings, sending an annual message to the Parliament on the status of
constitutional legality in the Republic?.

The following persons and bodies shall be recognized as participants
in the constitutional proceedings: the President, the Chairman of the Senate
of the Parliament, the Chairman of the Majilis of the Parliament, deputies
of the Parliament numbering at least one fifth of their total number, the
Prime Minister, the courts of the Republic, State bodies and officials, the
constitutionality of the acts of which is verified®.

Constitutional review in Kazakhstan is an independent sphere of
activity of the State and serves to protect the political, legal, socio-economic
and moral values of society, enshrined in the Basic Law* of our State.
Therefore, verification of the constitutionality of laws and other normative
legal acts, decisions and actions of state authorities, their officials, is
carried out through constitutional review in order to ensure the rule of
law, protect human rights and democratic values of a sovereign State.
The Constitutional Council is vested with coercive power to exercise the
function of control: within the framework of the Constitution, it is entitled
to declare unconstitutional laws adopted by Parliament before being signed
by the President, repeal existing laws and other normative legal acts, decide
on the correctness of elections of the President, deputies of the Parliament,
establish compliance with constitutional procedures at dismissal of the
President from office. The exercise of coercive powers is expressed in a
specific scope of functions related to constitutional proceedings.

2 The Constitution of the Republic of Kazakhstan, adopted at the republican referendum
on August 30, 1995. Article 17 of the Constitutional Law of the Republic of Kazakhstan
“On the Constitutional Council of the Republic of Kazakhstan” dated December 29, 1995.
3 Article 72 of the Constitution of the Republic of Kazakhstan, adopted at the republican
referendum on August 30, 1995. Article 20 of the Constitutional Law of the Republic
of Kazakhstan “On the Constitutional Council of the Republic of Kazakhstan” dated
December 29, 1995.

* Hereinafter, the “Basic Law” means the Constitution of the Republic of Kazakhstan.
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The Constitutional Council in its messages and normative
resolutions emphasizes the imperative role of the constitutional provisions
on the recognition of a person, his life, rights and freedoms as the highest
values of the State. Interpreting the constitutional norms on guarantees and
mechanisms for the realization of individual rights, the Council noted that
the list of human rights and freedoms is guaranteed by the State within the
limits established by the norms of the Constitution of the Republic and
other normative legal acts corresponding to it. The recognition of human
rights and freedoms as absolute means that they are extended to every
person in the territory of the Republic, regardless of his or her citizenship
of the Republic. The inalienability of rights and freedoms implies that a
person cannot be deprived of the rights and freedoms established by the
Constitution by anyone, including the State, except in cases provided for
by the Constitution and laws adopted on its basis. These human rights
and freedoms determine the content and application of laws and other
regulatory legal acts. The elevation of specific types of rights and freedoms
to the constitutional level and the declaration of their guarantee in the
Constitution implies that the State has a special obligation to ensure the
realization of these rights and freedoms. The legislator, when adopting laws,
shall be bound by the constitutional limits on the permissible limitation
of human and civil rights and freedoms, without distorting the essence
of constitutional rights and freedoms or imposing such restrictions as are
inconsistent with constitutionally defined objectives®.

The effectiveness of constitutional review to a certain extent depends
on the activity of the subjects of appeal to the Constitutional Council.
The number of cases dealt with has tended to decline in recent years. The
enormous potential of opening up the possibilities of constitutional review
is realized if subjects of appeal are active.

In the practice of some foreign countries, the institution of a
constitutional complaint is quite common, which allows citizens to
initiate a review of the constitutionality of laws affecting their rights and
legitimate interests: they can ask for an assessment not only of the law, but
also of a specific court decision in terms of compliance with constitutional
requirements (timeliness explaining the rights of the suspect, whether the
principle of the presumption of innocence was respected, whether a lawyer

> Normative Resolution of the Constitutional Council of the Republic of Kazakhstan dated
October 28, 1996 No. 6, dated March 12, 1999 No. 3/2, dated April 29, 2005 No. 3, dated
February 27, 2008 No. 2, etc.
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was provided, etc.). This institution works quite effectively, allowing
citizens to directly participate in the resolution of legislative conflicts
and makes a significant contribution to strengthening the foundations of
the rule of law. Constitutional experience has shown that providing this
opportunity to citizens is an international trend. The Venice Commission
of the Council of Europe notes that the combination of a constitutional
complaint of citizens with preliminary requests by the ordinary courts to
the constitutional review body is the most effective in terms of protecting
human rights.

In Kazakhstan, until recently, citizens had the right only to indirect
appeal to the Constitutional Council, which is implemented through the
ordinary courts of the Republic. The mechanism is derived from the
progressive heritage of world constitutionalism and its application takes
into account international experience.

The Constitutional Council has repeatedly stated in a number of
regulations that the law must meet the requirements of legal precision
and predictability of effects, that is, its rules must be formulated with a
sufficient degree of clarity and based on understandable criteria, excluding
the possibility of arbitrary interpretation of the provisions of the law. From
the principle of the rule of law follows the requirement of formal certainty,
clarity and consistency of legal regulation, mutual consistency of subject-
related norms of different branches®.

It is the ordinary courts, when considering specific cases, that are
faced with legal norms infringing the rights of the individual, gaps and
contradictions of existing law. They may also be identified by the parties
to the proceedings. Therefore, the ordinary courts have a good opportunity
to participate directly in ensuring the conformity of legal acts with the
Constitution by submitting their verification to the Constitutional Council.

One promising area in this regard is the improvement of the procedure
for consideration by the ordinary courts of petitions of participants in legal
proceedings to initiate constitutional proceedings.

The courts need to be deeply aware of the responsibility and to
be attentive to such requests by the parties. Several thousand complaints

¢ Normative resolutions of the Constitutional Council of the Republic of Kazakhstan dated
February 27, 2008 No. 2, dated February 11, 2009, dated December 7, 2011 No. 5, dated
July 3, 2018 No. 5 and others.
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from citizens and organizations are received annually by State bodies. The
Constitutional Council also receives several hundred applications, many of
which are not within its powers and are forwarded to the competent State
bodies. However, there have also been petitions raising questions about
the constitutionality of the law, whose authors have been tried and could
certainly have been heard by the courts.

At the same time, there is a huge potential for opportunities in this
area, the legislative implementation of which ultimately serves to strengthen
Kazakhstan’s statehood based on legal values.

Analyzing the activities of the Constitutional Council in previous
years, it should be noted that its decisions were aimed at realizing the
potential of the Basic Law. They have become the basis for the formation
of separate conceptual directions of the modern national legal system and
the legal policy of the State. The constitutionalization of all sectors of
State, legal and public life, international activities, forms and stimulates the
constitutional and applied practice, building a stable regime of constitutional
legality in the country.

This research article provides an overview of the practice of
constitutional proceedings in the Republic of Kazakhstan on referral of
cases by ordinary courts.

Section 1. Legal basis for the constitutional proceedings
of the practice of applying to the Constitutional Council of
the Republic of Kazakhstan on the requests of the ordinary

courts.

The ordinary courts of the Republic of Kazakhstan are one of the
subjects of appeal in constitutional proceedings. The courts are not entitled
to apply laws and other regulatory legal acts that infringe the rights and
freedoms of a person and citizen enshrined in the Constitution’. If the court
finds that the law or other regulatory legal act to be applied infringes upon
the rights and freedoms of a person and citizen enshrined in the Constitution,
he is obliged to suspend the proceedings and apply to the Constitutional

7 Articles 72, 78 of the Constitution of the Republic of Kazakhstan, adopted at the
republican referendum on August 30, 1995. Subparagraph 6) of Paragraph 1 of Article 20
of the Constitutional Law of the Republic of Kazakhstan “On the Constitutional Council
of the Republic of Kazakhstan” dated December 29, 1995.
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Council with a view to declare this act unconstitutional®.

As a party to constitutional proceedings’, the ordinary courts may
refer preliminary questions to the Constitutional Council of the Republic
of Kazakhstan for verification of the constitutionality of a provision of the
law'?. The preliminary questions by ordinary court of a constitutional review
of a provision of law is one of the types of appeal to the Constitutional
Council'.

Article 78 of the Constitution of the Republic of Kazakhstan
establishes this procedure as a duty of a judge, and not as his right. This is
an important argument in favor of the impossibility of applying normative
acts that infringe on the rights and freedoms of everyone enshrined in the
Constitution.

For example, Article 6 of the Civil Procedure Code of the Republic
of Kazakhstan states that, when considering and resolving civil cases, the
court shall strictly comply with the requirements of the Constitution of the
Republic of Kazakhstan, constitutional laws of the Republic of Kazakhstan,
this Code, other regulatory legal acts, international agreements of the
Republic of Kazakhstan subject to application'?.

In accordance with the requirements of the Basic Law, there is every
reason to believe that the judiciary, in addition to dealing with traditional
criminal, civil and administrative cases, monitors the constitutional and
legal content of normative legal acts.

Consequently, one of the mechanisms for asserting constitutional
legality and executing decisions of the Constitutional Council are the
courts, which do not apply unconstitutional legal acts in resolving specific
cases.

§ Article 78 of the Constitution of the Republic of Kazakhstan, adopted at the republican
referendum on August 30, 1995.

? Article 20 of the Constitutional Law of the Republic of Kazakhstan “On the Constitutional
Council of the Republic of Kazakhstan” dated December 29, 1995.

10 Article 21 of the Constitutional Law of the Republic of Kazakhstan “On the Constitutional
Council of the Republic of Kazakhstan” dated December 29, 1995.

' Subparagraph 8) of paragraph 2 of Article 22 of the Constitutional Law of the Republic
of Kazakhstan “On the Constitutional Council of the Republic of Kazakhstan” dated
December 29, 1995

12 Article 6 of the Civil Procedure Code of the Republic of Kazakhstan dated October 31,
2015.
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In accordance with the Constitution and paragraph 1 of Article 10 of the
Law of the Republic of Kazakhstan “On Legal Acts”"?, the Constitution
has the highest legal force. This is of great importance for the protection of
human rights and freedoms, since the norms of the Constitution have direct
effect. In accordance with this provision, all constitutional norms have
supremacy over other laws and by-laws. Any normative act, any action
(or inaction) of a government body or its official must comply with the
Constitution, its norms and principles. The courts shall actively apply the
articles of the Constitution in the presence of a law or other normative legal

act contradicting them, when this contradiction is obvious and beyond any
doubt'.

When initiating submissions to the Constitutional Council, the
ordinary courts are guided by the following legal requirements, which are
standard for any type of legal proceedings in Kazakhstan:

» At any stage of the consideration of the case, the judge, guided by
the provision of the Basic Law that the court is not entitled to apply
normative legal acts that infringe on the rights and freedoms of a
person and citizen enshrined in the Constitution, is obliged to suspend
the proceedings in a particular case and apply to the Constitutional
Council .

» Previously, the submission was signed by the Chairman of the
respective court, from which the initiative comes, since the judge
alone, on his own behalf, could not apply to the Constitutional
Council. This circumstance somewhat hampered the activity of the
judges, as it was up to the president of the court to decide whether
to make the submission. Subsequently, the Constitutional Law of the
Republic of Kazakhstan dated June 15, 2017 “On Amendments and
Additions to Certain Constitutional Laws”'® amended the legislation
and at the moment the judge may apply to the court and personally

13 Paragraph 1 of Article 10 of the Law of the Republic of Kazakhstan “On Legal Acts”
dated April 6, 2016.

4 Commentary to the Civil Procedure Code of the Republic of Kazakhstan dated October
31, 2015, Astana, 2016 - see. commentary on Article 6. Normative Resolution of the
Supreme Court of the Republic of Kazakhstan No. 4 gp-82-07.

15 Article 78 of the Constitution of the Republic of Kazakhstan, adopted at a referendum
on August 30, 1995, subparagraph 3) of Article 23 of the Constitutional Law “On the
Constitutional Council of the Republic of Kazakhstan”.

16 Constitutional Law of the Republic of Kazakhstan dated June 15,2017 No. 75-VI.
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sign the submission'’. This legally enhances the status of judicial
independence in dealing with such matters.

» The subject of submission of the courts of the Republic are laws or
other normative legal acts, as a result of which the constitutional
rights and freedoms of a person and a citizen may be infringed,
therefore the Constitutional Council shall not give legal assessment
of judicial decisions.

» The submission is based only on the materials of the case pending
before the courts, the consideration of which is suspended at the time
of applying to the Constitutional Council in accordance with Article
78 of the Constitution.

» After the adoption of the final decision by the Constitutional Council,
the court resumes the case and considers it on the merits.

Let’s consider the procedural features of this procedure for each
type of legal proceedings separately.

The Civil Procedural Code of the Republic of Kazakhstan clearly
regulates the procedure for applying to the Constitutional Council by a court.
Subparagraph 5) of paragraph 1 of Article 272 of the Code of Civil Procedure
clearly indicates that the courts are obliged to suspend the proceedings in
cases where the law or other regulatory legal act to be applied in this case
infringes on the rights and freedoms of a person and citizen enshrined in
the Constitution, and apply to the Constitutional Council of the Republic
of Kazakhstan with a view to declare this act unconstitutional, and also if it
becomes known that the Constitutional Council, on the initiative of another
court, is reviewing the constitutionality of the normative legal act to be
applied in this case.

Civil proceedings are suspended until the entry into force of the
decision of the Constitutional Council of the Republic of Kazakhstan'®.
In accordance with paragraph 1 of Article 38 of the Constitutional Law
“On the Constitutional Council of the Republic of Kazakhstan”, the final
decision of the Constitutional Council comes into force from the date of its
adoption, shall be binding on the whole territory of the Republic, final and

17 Paragraph 3 of Article 22 of the Constitutional Law “On the Constitutional Council of
the Republic of Kazakhstan” dated December 29, 1995.

18 Subparagraph 5) of paragraph 1 of Article 272, subparagraph 4) of Article 274 of the
Civil Procedural Code of the Republic of Kazakhstan on October 31, 2015.
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not subject to appeal.

The criminal procedural legislation of the Republic of Kazakhstan
provides for similar norms, according to which the ordinary court is
obliged to suspend the whole or the relevant part of the proceedings in the
event that the court refers to the Constitutional Council of the Republic of
Kazakhstan with a request to declare as unconstitutional the law or other
normative legal an act that infringes on the rights and freedoms of a person
and citizen enshrined in the Constitution of the Republic of Kazakhstan'. In
accordance with Article 45 of the Criminal Procedure Code of the Republic
of Kazakhstan on the suspension of judicial proceedings in case and the
interruption of the terms for pre-trial investigation, the ordinary court at
the request of the parties, is obliged to suspend the whole or the relevant
part of the proceedings, if the Constitutional Council of the Republic
of Kazakhstan on the initiative of another court, accepts a submission
on the recognition of a law or other regulatory legal act to be applied in
this criminal case as unconstitutional. The criminal proceedings shall be
suspended until the elimination of the circumstances, caused its suspension,
and in this, the period for consideration of the case in court is terminated.
After their elimination, it shall be renewed by court order. The participants
of the proceedings shall be reported on the suspension or resumption of the
proceedings®. The decision to suspend the proceedings is ordered by the
judge on the above grounds. The proceedings may be suspended in respect
of one of the several defendants, provided that it does not infringe his (her)
rights or the rights of other defendants to defense. In the case, where the
defendants in respect of whom, the proceeding is not suspended, are in
custody and the judge does not find it possible to change their preventive
measure, the suspension of proceedings shall be possible for a period not
exceeding six months. If during this time the grounds for the suspension of
proceedings against any of the defendants do not disappear, the proceedings
against the other defendants should be renewed and the date of the main
trail is appointed?®'.

In administrative and tort proceedings, the ordinary court, state

19 Paragraph 2 of Article 10 of the Criminal Procedure Code of the Republic of Kazakhstan
dated July 4, 2014.

20 Article 45 of the Criminal Procedure Code of the Republic of Kazakhstan dated July 4,
2014.

21 Article 324 of the Criminal Procedure Code of the Republic of Kazakhstan dated July
4,2014.
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bodies and officials authorized to consider cases on administrative offenses,
in the proceedings on cases of administrative offenses, shall be obliged to
comply exactly with the requirements of the Constitution of the Republic
of Kazakhstan, the Code of Administrative Offenses and other regulatory
legal acts. Given that the Constitution of the Republic of Kazakhstan has the
supreme legal force and direct effect on the entire territory of the Republic
of Kazakhstan, In case of inconsistency between the rules established by the
Law and the Constitution of the Republic of Kazakhstan, the provisions of
the Constitution shall be applied®”. Similar to civil and criminal proceedings
in administrative-tort proceedings, the rule on the duty of the ordinary court
to suspend the proceedings and refer to the Constitutional Council with a
request to declare this act as unconstitutional if the court finds that the
law or other normative legal act to be applied infringes on the rights and
freedom of person and citizen enshrined in the Constitution is harmonized
with the norm of Article 78 of the Constitution. Upon receipt of decision
of the Constitutional Council by the court, the proceeding on case shall be
revived.

Decisions of courts and bodies (civil servants) being authorized
to consider the cases on administrative infractions based on the Law or
another regulatory legal act recognized as unconstitutional shall not be
subject to execution®.

In 2020, Kazakhstan adopted the Administrative Procedural
and Process-related Code, which regulates relations associated with
the implementation of administrative procedures, in terms of the ones
not regulated by the laws of the Republic of Kazakhstan. The order
of administrative legal proceedings on the territory of the Republic of
Kazakhstan shall be determined by the constitutional laws of the Republic
of Kazakhstan, the Administrative Procedural and Process-related Code,
based on the Constitution of the Republic of Kazakhstan and generally
recognized principles and standards of international law**.

In administrative legal proceedings, the court is also obliged to
suspend the proceedings and apply to the Constitutional Council with a

22 Paragraph 2 of Article 8 of the Code of Administrative Offenses of the Republic of
Kazakhstan dated July 5, 2014.

2 Paragraphs 2 and 3 of Article 8 of the Code of Administrative Offenses of the Republic
of Kazakhstan dated July 5, 2014.

24 Article 1 of the Administrative Procedural and Process-related Code of the Republic of
Kazakhstan dated June 29, 2020.
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proposal to declare the law or other regulatory legal act to be applied if it
finds an infringement of the rights and freedoms of a person and citizen
enshrined in the Constitution. Upon receipt by the court of the decision of
the Constitutional Council of the Republic of Kazakhstan, the proceedings
on the case shall be resumed?®.

At the moment, the Constitutional Council of the Republic of
Kazakhstan has developed a draft Concept for Improving the Legal
Framework of the Constitutional Council (hereinafter referred to as
the “Concept”), which sets out Kazakhstan’s intention to strengthen the
mechanisms for protecting human rights through more intensive review of
the constitutionality of laws and other regulations.

The European Commission for Democracy through Law (Venice
Commission), in its Opinion on the Concept for Improving the Legal
Framework of the Constitutional Council, approved at the 126th plenary
session on March 19-20, 2021, states that the Kazakh model of constitutional
justice comes closer to the European model of concentrated review, which
is vested in the Constitutional Council.

In ordinary legal proceedings, the judge (and the parties) may
encounter a legal provision that may be unconstitutional, but which the
judge would be obliged to apply to the case at hand. In order not to force
the adoption of a judgment on the basis of a possibly unconstitutional
provision, the ordinary judge (judge a quo) may stay the proceedings in
the case at hand and refer the question of the unconstitutionality of that
provision to the constitutional court (judge ad quem).

These type of referrals to the constitutional court are variously called
preliminary requests or, in some countries, exception of unconstitutionality,
priority question of constitutionality or concrete review.

To allow ordinary courts to refer preliminary questions to
a constitutional court recognizes their position at the frontlines of
protecting constitutional law. They are the first to be confronted with a
potential constitutional problem that may result from their application of
a law. Therefore, their understanding of constitutional provisions crucially
determines the overall quality of protection afforded by the constitutional
order.

% Part 3 of Article 7 of the Administrative Procedural and Process-related Code of the
Republic of Kazakhstan dated June 29, 2020.
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Therefore, the effectiveness of preliminary requests heavily relies
on the capacity and willingness of ordinary judges to identify potentially
unconstitutional normative acts and to refer preliminary questions to the
constitutional court or council. Depending on the model, it relies, to a lesser
extent, on the ability of individuals to invoke this procedure.

In the practice of many countries, especially in post-Soviet
countries, ordinary courts that have to deal with an array of substantive and
procedural provisions in their daily work are usually reluctant to assume
the task of dealing with the unconstitutionality of a law. Constitutional
courts, which have been established precisely for that purpose, are in a
better position to accomplish this task. Forcing ordinary courts to take a
definite position on the unconstitutionality of a provision rather than to
limit it to (serious) doubt might set the threshold too high and could result
in a very low number of findings of unconstitutionality by ordinary courts.

The Constitutional Council is currently in charge of a priori
review and a posteriori review of laws (before and after their publication,
respectively). For a priori review, paragraph 2 of Article 72 of the
Constitution provides that the Constitutional Council “considers the laws
adopted by Parliament with respect to their compliance with the Constitution
of the Republic before they are signed by the President”, on request of the
President, Parliament or the Prime Minister.

A posteriori review, through preliminary requests from the
ordinary courts has existed for 26 years but only 71 cases have reached the
Constitutional Council in this period. The Concept Paper’s proposal is to
operationalize this procedure which is not sufficiently used by the ordinary
courts.

The following are some specific examples of referral of cases
to Constitutional Council by ordinary courts on the review of the
constitutionality of the provisions of laws, in cases where the existing
norms of the laws have been found to be unconstitutional.
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Section 2. Practice of referral of casesto Constitutional Council
by ordinary courts on the review of the constitutionality of the
provision of the law

1) The first example is preliminary request from the ordinary
court on the normative acts applied in a civil case. A judge of the Alatau
district court of Almaty city referred preliminary request to review the
constitutionality of subparagraph 8) of Article 107 of the Law of the
Republic of Kazakhstan “On Housing Relations”. This norm of the Law
on Housing Relations previously allowed the unconditional eviction of the
tenant (sub-tenant), all members of his or her family and other cohabitants
from the state housing if they acquired another dwelling on the right of
ownership, without taking into account the degree of their need for housing,
does not meet the basic principles of State social policy and the objectives of
lawful limitation of constitutional human rights and, therefore, contradicted
paragraph 1 of Article 1, paragraph 2 of Article 7, Article 14, paragraph
2 of Article 25 and paragraph 1 of Article 39 of the Constitution of the
Republic of Kazakhstan. On January 21, 2020, the Constitutional Council
of the Republic of Kazakhstan adopted a final decision on this referral:
subparagraph 8) of Article 107 of the Law of the Republic of Kazakhstan
dated April 16, 1997 “On Housing Relations” was declared unconstitutional,
since, according to paragraph 1 of Article 39 of the Constitution, rights
and freedoms of an individual and citizen may be limited only by law and
only to the extent necessary for the protection of the constitutional system,
defense of public order, human rights and freedoms, and the health and
morality of the population. The Government of the Republic of Kazakhstan
was recommended to consider initiating amendments and additions to the
Law of the Republic of Kazakhstan dated April 16, 1997 “On Housing
Relations” with a view to better ensuring citizens’ housing rights in
accordance with the legal positions of the Constitutional Council contained
in this normative resolution®.

2) The second example is preliminary request from ordinary court
based on a criminal case. The Kapshagay city court of Almaty region referred
preliminary questions to review the constitutionality of the first and fourth
parts of Article 361 of the Criminal Code of the Republic of Kazakhstan.

26Normative Resolution of the Constitutional Council “On the review of the constitutionality
of subparagraph 8) of Article 107 of the Law of the Republic of Kazakhstan “On Housing
Relations” on the preliminary request of the Alatau District Court of Almaty” dated
January 21, 2020 No. 1.
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By the final decision of the Constitutional Council on this referral dated
February 27, 2008, part one and part four of Article 361 of the Criminal
Code of the Republic of Kazakhstan were declared unconstitutional on the
grounds that, inaccordance with paragraph 1 of Article 39 ofthe Constitution,
the State, when establishing criminal law measures as well as prevention of
crime, must strictly follow the above-mentioned objectives and assume that
persons deprived of their liberty have the same rights and freedoms as other
persons, with exceptions, caused by exclusion from society. With regard
to the subject of referral, the provisions of paragraph 1 of Article 39 of the
Constitution mean that the protection of the constitutional system, defense
of public order, human rights and freedoms, and the health and morality of
the population may result in the restriction of rights and freedoms, If such
restriction is adequately justified by law and meets the requirements of
fairness, it is proportionate, commensurate and necessary in a democratic
State to protect constitutionally significant values?’.

3) The third example relates to the scope of administrative
procedures. An example of such a case is preliminary request from the
ordinary court of Astana city to recognize paragraph 3 of Article 15 of
the Law “On Notaries” as contrary to the Constitution. This provision
stipulated that private notaries must be certified every five years, which did
not apply to public notaries, violating the constitutional provision on the
equality of all before the law and the courts. After considering the appeal,
the Constitutional Council recognized the specified paragraph of the law as
contrary to the Constitution on the grounds that paragraph 1 of Article 14 of
the Constitution establishes the equality of everyone before the law and the
court. This implies equality of rights and obligations, unity of requirements
and legal responsibility for all subjects of the relevant legal relations,
carrying out homogeneous types of activities®.

According to paragraph 2 of Article 74 of the Constitution of
the Republic of Kazakhstan, Laws and other legal acts recognized as

?”Normative Resolution of the Constitutional Council of the Republic of Kazakhstan dated
February 27, 2008 N 2 “On the review of the constitutionality of the first and fourth parts
of Article 361 of the Criminal Code of the Republic of Kazakhstan on the preliminary
request of the Kapshagay City Court of Almaty Region.”

2 Law of the Republic of Kazakhstan “On Notaries” dated July 14, 1997 No. 155.

» Normative Resolution of the Constitutional Council dated January 31, 2005 N1 “On the
review of the constitutionality of paragraph 2 of Article 15 of the Law of the Republic of
Kazakhstan “On Notaries” on the preliminary request fron the ordinary court of Astana
city.
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unconstitutional, including those that infringe the rights and freedoms of
a person and citizen enshrined in the Constitution, are repealed and shall
not be applied. Thus, by declaring unconstitutional the law or its individual
provisions, the Constitutional Council «withdraws» it from the system of
current law, and the courts do not apply these provisions.

Section 3. Legal consequences of declaring laws
unconstitutional in the field of legal proceedings

As the Venice Commission states, the implementation of the rulings
of the constitutional court is an important requirement of the rule of law*.
Article 39 of the Constitutional Law “On the Constitutional Council of
the Republic of Kazakhstan” contains a clear list of legal consequences
of the adoption of final decisions by the Constitutional Council: laws and
other legal acts recognized as unconstitutional, infringing on the rights and
freedoms of a person and citizen enshrined in the Basic Law, lose their legal
force, are not subject to application and are cancelled; and court decisions
based on such a law or other legal act shall not be enforceable?".

On the basis of the Civil Procedural Code of the Republic of
Kazakhstan, court acts based on law or other regulatory legal act, which
is recognized by the Constitutional Council of the Republic of Kazakhstan
as unconstitutional, shall not be subject to enforcement®. Judgements,
determinations and orders have entered into force may be revised due to
newly defined or new circumstances®. The recognition by the Constitutional
Council of the Republic of Kazakhstan laws and other regulatory legal acts
as unconstitutional, with use of which a judicial act was issued, refers to
new circumstances and is the basis for the revision of the judicial act*.

In accordance with the Criminal Procedure Code of the Republic
of Kazakhstan, a criminal case shall be terminated if enacted a law,

39 Opinion of the European Commission for Democracy through Law (Venice Commission)
on the Concept for Improving the Legal Framework of the Constitutional Council,
approved at the 126th plenary session on March 19-20, 2021, p. 10.

31 Paragraph 2 of Article 39 of the Constitutional Law “On the Constitutional Council of
the Republic of Kazakhstan” dated December 29, 1995.

32 Part 2 of Article 21 of the Civil Procedural Code of the Republic of Kazakhstan dated
October 31, 2015.

3 Part 1 of Article 455 of the Civil Procedural Code of the Republic of Kazakhstan dated
October 31, 2015.

3* Subparagraph 3) of part 3 of Article 455 of the Civil Procedure Code of the Republic of
Kazakhstan dated October 31, 2015.
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abolishing criminal liability for the offence committed, or in the case when
the Constitutional Council of the Republic of Kazakhstan recognizes the
law or other regulatory legal act to be applied in the criminal case and
which determines the characterization of an action as a criminal offence,
as unconstitutional®>. The Court shall postpone the sentence, if the
Constitutional Council of the Republic of Kazakhstan on the initiative
of another court adopts a proposal to declare the law or other regulatory
legal act to be applied in the criminal case, as unconstitutional®®. The
jurisdiction of the court also includes consideration of the issue, related
to the execution of the sentence in case the Constitutional Council of the
Republic of Kazakhstan finds unconstitutional the law or other normative
legal act applied by the court at sentencing®’.

The recognition by the Constitutional Council of the Republic of
Kazakhstan the law or other regulatory legal act, which applied by the
court in making the judicial act, as unconstitutional shall be the grounds for
renewal of the proceedings on newly discovered circumstances®®. The day
of opening of the new circumstances shall be the date of adoption of the
final decision of the Constitutional Council of the Republic of Kazakhstan
on recognition of the law or other regulatory legal act as unconstitutional®,
which was applied by the ordinary court when making a judicial act.

In accordance with the Administrative Procedural and Process-
related Code of the Republic of Kazakhstan, the decisions of the
courts authorized to consider administrative cases based on a law or
other normative legal act recognized as unconstitutional are subject
to cancellation®. Judicial acts based on a law or other normative legal
act recognized as unconstitutional by the Constitutional Council of the

35 Paragraph 6) of the first part of Article 35 of the Criminal Procedure Code of the Republic
of Kazakhstan dated July 4, 2014.

3 Part six of Article 390 of the Criminal Procedure Code of the Republic of Kazakhstan
dated July 4, 2014.

37 Paragraph 15) of Article 476 of the Criminal Procedure Code of the Republic of
Kazakhstan dated July 4, 2014.

3% Paragraph 5) of the second part of Article 499 of the Criminal Procedure Code of the
Republic of Kazakhstan dated July 4, 2014.

3 Paragraph 2) of the fourth part of Article 501 of the Criminal Procedure Code of the
Republic of Kazakhstan dated July 4, 2014.

“0 Part 4 of Article 7 of the Administrative Procedural and Process-related Code of the
Republic of Kazakhstan dated June 29, 2020.
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Republic of Kazakhstan, shall not be subject to execution*'.

According to the Code on Administrative Infractions, decisions of
courts and bodies (civil servants) being authorized to consider the cases
on administrative infractions based on the Law or another regulatory legal
act recognized as unconstitutional shall not be subject to execution®.
Administrative infractions proceeding may not be initiated, and the
initiated shall be subject to termination if the law or its separate provisions
establishing administrative liability, or another legislative legal act
subjected to applying in this case on administrative infraction from which
the determination of the act as administrative infraction depends on, are
recognized unconstitutional by the Constitutional Council of the Republic
of Kazakhstan®. The recognition of the Law or another regulatory legal
act as unconstitutional by the Constitutional Council of the Republic of
Kazakhstan that was applied in this case on administrative infraction is
the grounds for review of decrees, prescriptions on newly discovered
circumstances*.

Section 4. Problems and Trends in the Development of
Constitutional Review on the Submissions by Ordinary
Courts on the Review of the Constitutionality of the Norms
of Laws

Analyzing the trends in the development of constitutional review
in Kazakhstan, it should be noted that gradually the legislator is moving
towards the expansion of the subjects of appeal to the Constitutional
Council. It may not be direct, but indirect. For example, on December 29,
2021, the Law of the Republic of Kazakhstan «On the Commissioner for
Human Rights in the Republic of Kazakhstan» was adopted, in accordance
with subparagraph 2) of paragraph 2 of Article 13, in cases of particular
public importance, or related to mass violation of rights and freedoms of
individual and citizen guaranteed by the Constitution of the Republic of
Kazakhstan, the Commissioner for Human Rights has the right to petition

41 Part 2 of Article 18 of the Administrative Procedural and Process-related Code of the
Republic of Kazakhstan dated June 29, 2020.

4 Part 3 of Article 8 of the Code on Administrative Infractions of the Republic of
Kazakhstan dated July 5, 2014.

# Paragraph 4) of part 1 of Article 741 of the Code on Administrative Infractions of the
Republic of Kazakhstan dated July 5, 2014.

# Paragraph 5) of part 2 of Article 852 of the Code on Administrative Infractions of the
Republic of Kazakhstan dated July 5, 2014.
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for sending an appeal to the Constitutional Council by persons who have
such a right in accordance with the Constitution and the Constitutional Law
“On the Constitutional Council of the Republic of Kazakhstan™*.

For several years, the possibility of a direct appeal to the
Constitutional Council by the Procurator-General and the Commissioner
for Human Rights of the Republic of Kazakhstan was discussed.

As indicated earlier, in 2020, the Constitutional Council developed
the Concept Paper for Improving the Legal Framework of the Constitutional
Council, with the aim of strengthening the mechanism for the protection of
human rights through a more intensive review of the constitutionality of
laws and other regulatory acts.

The Constitutional Council annually receives a huge number
of complaints and applications from both individuals and legal entities.
Such appeals include: requests on the review of normative legal acts for
compliance with the Constitution, on the official interpretation of the norms
of the Constitution; on the revision of normative legal acts and others.

The Concept paper proposes to expressly regulate in procedural
legislation (civil, criminal, administrative) the possibility of a motion of the
parties in the proceedings to refer the case to the Constitutional Council.

“The discretion of the court” could imply that a judge should be
fully convinced of the unconstitutionality of a law. However, such an
interpretation would go too far because the Constitution of Kazakhstan
opted for concentrated (centralized) review. It is the Constitutional Council
that decided on constitutionality. Furthermore, such an interpretation would
not value sufficiently the motions from the parties, which are the purpose
of the Concept Paper. it would be advisable to leave this assessment of
constitutionality to the Constitutional Council itself.

The Venice Commission, when analyzing the current situation of
constitutional review in Kazakhstan, noted that when there is no direct
individual access to constitutional courts, it would be too high a threshold
to limit preliminary questions to circumstances in which an ordinary judge
has to be fully convinced of the unconstitutionality of a provision; serious

4 Paragraph 1 of Article 1, subparagraph 2) of paragraph 2 of Article 13 of the Law of
the Republic of Kazakhstan “On the Commissioner for Human Rights in the Republic of
Kazakhstan” December 29, 2021.
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doubt should suffice as the threshold for referring a case to the Constitutional
Council. The “finding” by the ordinary court would therefore relate to
doubts, not to a full assessment of constitutionality, which is reserved to
the Constitutional Council. This would not affect the independence of the
judge who is given a wider scope to refer the case to the Constitutional
Council.

Kazakhstan is currently on the path of transformation. Therefore,
on March 16, 2022, the President of the Republic of Kazakhstan, at the
joint session of the Houses of Parliament, delivered a State-of-the-Nation
Address to the people of Kazakhstan, within the framework of which theses
of the reform on strengthening human rights institutions were presented.
According to the President, citizens are deprived of the opportunity to
directly apply to the Constitutional Council for clarification. At the same
time, in most countries of the world there is such an institution as the
Constitutional Court, where everyone can send the appropriate requests. At
the dawn of Independence, this body existed in Kazakhstan as well. Experts
agree that its activities are more effective in ensuring compliance with the
provisions of the Basic Law. Given these circumstances, the President
made a proposal to establish the Constitutional Court of the Republic of
Kazakhstan, to empower the Prosecutor General and the Commissioner
for Human Rights with the right to appeal to the Constitutional Court.
These initiatives will be an important step in building a fair and lawful
state, institutionally strengthening the system of checks and balances and
protecting the constitutional rights of citizens*.

This is necessary for the establishment of Kazakhstan as a strong
democratic and rule-of-law State, worthy of its positioning in the world
community of sovereign states.

Thus, analyzing the activities of the Constitutional Council over
the past years, it should be noted that all its decisions were aimed at
realizing the potential of the Basic Law. They formed the basis for the
formation of separate conceptual directions of the modern national legal
system. The constitutionalization of all sectors of State, legal and public
life, international activities, forms and stimulates the constitutional and
applied practice, building a sustainable constitutional legality regime in the
country.

46 State-of-the-Nation Address by President of the Republic of Kazakhstan Kassym-Jomart
Tokayev at the joint session of the Houses of Parliament of the Republic of Kazakhstan,
dated March 16, 2022.
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29, 2021.

11. Collection of normative resolutions of the Constitutional
Council of the Republic of Kazakhstan, Nur-Sultan, 2019.

12.  Opinion of the European Commission for Democracy
through Law (Venice Commission) on the Concept Paper for
Improving the Legal Framework of the Constitutional Council,
approved at the 126th plenary session on March 19-20, 2021.

13. Normative Resolution of the Constitutional Council of the
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Republic of Kazakhstan dated October 28, 1996 No. 6

14. Normative Resolution of the Constitutional Council of the
Republic of Kazakhstan dated November 3, 1999 No. 19/2

15. Normative Resolution of the Constitutional Council of the
Republic of Kazakhstan dated March 12, 1999 No. 3/2

16. Normative Resolution of the Constitutional Council of the
Republic of Kazakhstan dated January 31, 2005 No. 1

17. Normative Resolution of the Constitutional Council of the
Republic of Kazakhstan dated April 29, 2005 No. 3

18. Normative Resolution of the Constitutional Council of the
Republic of Kazakhstan dated February 27, 2008 No. 2

19. Normative Resolution of the Constitutional Council of the
Republic of Kazakhstan dated February 11, 2009 No. 1

20. Normative Resolution of the Constitutional Council of the
Republic of Kazakhstan dated December 7, 2011 No. 5

21. Normative Resolution of the Constitutional Council of the
Republic of Kazakhstan dated July 3, 2018 No. 5

22. Normative Resolution of the Constitutional Council of the
Republic of Kazakhstan dated January 21, 2020 No. 1
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DEVELOPMENT AND CHALLENGES OF
CONSTITUTIONAL REVIEWS IN KOREA

Centering on Objects of Constitutional Review
and Types of Decisions

Kiyoung Kim

Justice of the Constitutional Court of Korea

1. Introduction
A. Meaning and Role of Constitutional Review

A constitution, as the supreme law of the land, is a set of fundamental
principles that constitute the legal basis of a state and govern the basic
relations between a state and its people. Core matters are implicitly expressed
in a constitution, as it defines the fundamental principles of the state
structure and its operation, and the core values pursued by the community.
The abstract and open-ended nature of a constitution allows its provisions
to evolve in meaning and content throughout history. For such open-ended
and abstract constitutional norms to be implemented in state activity and
social life, it is essential to undertake constitutional interpretation which
is a process of identifying and understanding the meaning and content of
constitutional provisions.

Meanwhile, for a constitution to exercise normative power in all
areas of state activities including the legislative, executive, and judicial
branches, it should be combined with the constitutional adjudication
system as a judicial measure to ensure the supremacy of the constitution.
Constitutional adjudicatory bodies conduct constitutional review to provide
a final interpretation of a constitution, secure its normative power and
contribute to realizing constitutional values in concrete cases.

B. Overview

The Republic of Korea (hereinafter referred to as “Korea™) is one of
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the countries that are quite active in exercising the power of constitutional
review. We will take a look at the country’s historic development of
constitutional review since the founding Constitution. It should be
particularly noted that the progress towards democratization was behind
the creation of the current Constitutional Court of Korea and its active
exercise of constitutional review.

Since its inception, the Constitutional Court of Korea has adopted
an expansive interpretation for the subject matter of constitutional review. It
tried to assert constitutional control on some of the state power exercised by
the judiciary and the executive as well as statutes enacted by the legislature.
The scope of its subject matter is defined through accumulated case law.

Also, since the early years of'its foundation, the Constitutional Court
has adopted and implemented modified decisions, of which a decision of
nonconformity to the Constitution demonstrates the mutually cooperative
and complementary relationship built between the Constitutional Court and
the National Assembly in the legislative amendment process.

Korean society has recently undergone a variety of changes. A new
form of exercise of executive power has emerged in response to the rapid
changes of society, and the legislature’s ability to mediate conflicts has been
undermined, leading to a majority of highly controversial issues pending
before the Constitutional Court. Accordingly, constitutional review in
Korea is faced with a new challenge and the Constitutional Court of Korea
persistently strives to ensure the sustained and continued development of
constitutional review.

2. Historical Development and Current Status

A. Constitutional Review before the Establishment of the
Current Constitutional Court

The history of constitutional review in Korea began with the
introduction of the constitutional review system in the founding Constitution
in 1948. Back then, there were significant controversies over whether the
ordinary courts should have authority over constitutional review of statutes
or an independent organization should be created to take charge of it.
Consequently, an independent Constitutional Committee was set up to be
tasked with adjudicating the constitutionality of statutes while the Supreme
Court was vested with final authority to review the constitutionality of
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any order, regulation or disposition. Such a dual system for the power of
norm control is unique among countries with an independent constitutional
review body, and it remains in the current Constitution. Over a decade,
the Constitutional Committee adjudicated on six cases of constitutionality
of laws, of which two cases were declared unconstitutional. It is highly
significant that Korea, as a then-fledgling independent nation, introduced
the constitutional adjudication system at a relatively early time. Given
the times when constitutionalism was still unstable due to the civil war
and revolution, the two decisions of unconstitutionality rendered by the
Constitutional Committee showed the possibility of constitutional review
taking root in society.

The amended Constitution of 1960 introduced the Constitutional
Court of Korea. The Court was vested with the jurisdiction as follows:
constitutional review of statutes, a final interpretation of the Constitution,
adjudication on competence disputes among different government agencies,
adjudication on the dissolution of a political party, adjudication on
impeachment, and judgement on election disputes of the President, the Chief
Justice and Justices of the Supreme Court. It was followed by the enactment
of the Constitutional Court Act in 1961. However, the Constitutional Court
was never established due to a military coup that occurred just one month
after enactment of the Act. Nevertheless, the Constitutional Court system
of the Second Republic became a crucial reference for the formation of the
Constitutional Court as it stands today.

The amended Constitution of 1962 did not provide for an
independent constitutional adjudicatory body but empowered the Supreme
Court to review the constitutionality of statutes. In other words, the Supreme
Court was granted final authority to review cases when the premise of trial
was the constitutionality of statutes or the legality of any order, rule or
disposition. While the then Supreme Court was perceived to be generally
passive in exercising the power of reviewing the constitutionality of laws, it
rendered unconstitutional a provision of the State Compensation Act which
limited the right of a person on active military service or an employee of the
military forces to claim state compensation in 1971. However, the Justices
who issued an opinion of unconstitutionality in this case failed to secure
reappointment, and the so-called Yushin Constitution, resulting from the
1972 amendments, explicitly provided for the provisions that were rendered
unconstitutional and blocked further discussion of unconstitutionality. As
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such, in the era of the executive supremacy under the military government,
the judicial power was restricted, inevitably leading the judiciary to remain
passive in constitutional adjudication. As politics exerted a huge influence
on the composition of the judiciary and there were many instances of
infringing the independence of the judiciary, constitutional adjudication
played a limited role in keeping state power in check and safeguarding
citizens’ fundamental rights.

While the 1972 Constitution created a Constitutional Committee, an
independent institution reviewing the constitutionality of laws, the purpose
was not to safeguard the Constitution and guarantee citizens’ fundamental
rights. Rather, it was created as a response to its past experience where
the Supreme Court went against the will of the government and issued an
unconstitutionality ruling. The Constitutional Committee was designed to
make a constitutional review body exist only in name and thereby paralyze
the function of constitutional adjudication. Such a system remained in the
1980 Constitution and not a single application of unconstitutionality was
submitted to the Constitutional Committee.

As seen above, while the Republic of Korea introduced systems
which authorized a Constitutional Committee or the Supreme Court to
review the constitutionality of laws since the founding Constitution in 1948,
these were not active in exercising review. After going through the periods of
political chaos and the authoritarian regime, the concept of “constitutional
supremacy’ in the governance system was nothing more than declaratory
and ornamental, and the power to review constitutionality of statutes
was exercised in an extremely limited manner, preventing constitutional
adjudication from functioning properly. However, the Constitutional
Court reintroduced after the 1987 June Democratic Movement took a path
different from the past years which no one expected.

B. Creation of the Current Constitutional Court and
Development of Constitutional Review

The ninth constitutional amendment responded to the people’s
aspiration for democratization that followed the June Democratic
Movement in 1987, and the people’s demand for the right to freely
choose their government and for constitutional amendment to expand and
strengthen fundamental rights. For the first time in constitutional history,
constitutional amendment was made after substantial political negotiations
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between the ruling and opposition parties and the monitoring and criticism
by the mature democratic people. The current Constitution, motivated by a
thorough reflection on its past constitutional history under the authoritarian
regime and prompted by the people’s strong desire for democracy, provides
for the establishment of a constitutional court designed to guarantee
fundamental rights of the people and realize the rule of law. Consequently,
the Constitutional Court of Korea was established in September 1988.

As discussed above, while Korea, since the founding Constitution
in 1948, introduced various types of the constitutional review system
including the Constitutional Committee of the First Republic, the short-
lived Constitutional Court in the Second Republic, the judicial constitutional
review system of the Third Republic, and the Constitutional Committee of
the Fourth and Fifth Republics, the effectiveness of these institutions were
questionable and they were at times regarded as nothing more than a mere
ornamental institution. That is why, when the Constitutional Court was
launched in 1988, many expressed concerns that it would only exist in name
as in the past despite huge public expectations. The then government and
the National Assembly were also hardly active in promoting constitutional
review.

The Constitutional Court Act, drafted hastily with little study
and experience in constitutional adjudication, had legislative flaws
and inadequacies in the organization, jurisdiction and procedure of the
Constitutional Court, which could have prevented stable and smooth
operation of the Court. Particularly, it prevented the Constitutional
Court from adjudicating on the constitutionality of the ordinary court’s
judgements and demanded the fulfillment of the subsidiarity requirements
for application of a constitutional complaint, leaving only a few matters
being subject to a constitutional complaint. Given this, the prevailing
opinion was that the system would become a dead letter.

However, such an incomplete legal and institutional framework
could not weaken the Court’s operation. Responding to the people’s yearning
for the Court to serve as a guarantor of fundamental rights and a watchdog
against state abuse of power, the Constitutional Court has been very active
from the start. Its active activities were largely attributable to the growing
awareness of constitutionalism among the people and a more mature political
culture. With the implementation of the new constitutional amendment,
various opinions were expressed on constitutional values and meanings,
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and more academic papers and research publications on the Constitution
and constitutional adjudication were produced. The Constitutional Court
provided a forum for collecting citizens’ opinions on constitutional issues,
thereby heightening civic awareness of constitutionalism and enhancing
rights awareness among the people.

Against this backdrop, beginning with the first ruling of
unconstitutionality! in January 1989, the next year after its launch, the
Constitutional Court has been active in its exercise of constitutional review
power since its early years. To date, the Court has shown an unwavering
commitment to the duty of the state to ensure fundamental rights of its
citizens, and persistently strived to thoroughly review the statutes and the
exercise of governmental power which are inconsistent with the Constitution.
As a consequence, the Constitutional Court of Korea gradually won the
hearts and minds of the people yearning for the rule of law and guarantee of
fundamental rights. Now, the Constitution is no longer a simple ornament
in the code of law but a living norm in people’s everyday lives. It is also
regarded as a standard for every state action, as the rule of law principle,
which mandates state powers to abide by the Constitution and laws, has
been constantly put into practice through constitutional review.

As such, the history of constitutional review is closely linked with
the history of democracy. At a time when democracy was under severe
threat, the Constitution and constitutional review had existed in name only.
However, as political freedom and democracy took their actual shape at least
in terms of structure, constitutional review was promoted. Furthermore,
the active exercise of constitutional review prompted and stimulated the
progress and development of democracy. In this regard, it is safe to say
that these two are intertwined in a virtuous cycle where the two affect each
other.

C. Current Status of Constitutional Review

The Constitutional Court of Korea has reviewed about 43,000 cases
over the past 33 years, of which 1,000 cases were ruled unconstitutional

! Constitutional Court of Korea, 88Hun-Ka7, January 25 1989. In this decision, the
Constitutional Court ruled that a provision prohibiting the provisional execution in the
event of a claim of property rights against the state is against the equality principle, as
it grants the state a superior legal status without a reasonable ground. This decision is
considered to have laid the foundation to fundamentally change the state-centered thinking
and the systems and practices expedient for the State.
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including in modified forms, and 800 cases were granted. The annual
caseload did not reach 500 until 1995. However, the number continued to
grow from 1,000 in 2001 to 2,000 in 2017 and to over 3,000 in 2020.

In addition to the increase in constitutional review cases, constant
research and improvements have been made to improve its quality. The
section below discusses the historical development and challenges of
constitutional review in terms of the objects of constitutional review and
types of decisions.

3. Objects of Constitutional Review
A. Objects of Constitutional Review of Statutes

Under Article 111(1)(a) of the Constitution and Article 41 of the
Constitutional Court Act, constitutional review of “statutes” is performed
through the request of an ordinary court. It is a system of concrete review
where the constitutionality of a statute or a provision becomes the premise
of a specific case pending in court, the court presiding over the case may
request the Constitutional Court to decide the constitutionality.

However, as constitutional review of statutes can only be initiated
at the request of a court, it may become useless if the court hearing the
case does not request for constitutional review of the provision at issue. In
fact, there were times in our constitutional history when the constitutional
review body could not practically exercise its power of norm control due
to the passive exercise of the power to request constitutional review by
the ordinary courts. Recognizing this criticism, the Constitutional Court
Act provides for a systematic mechanism to facilitate the exercise of
concrete review of norms by the Constitutional Court. Article 68(2) of the
Constitutional Court Act allows a party of a specific case pending in court
to directly file for constitutional review in the form of a “constitutional
complaint” without the request of the court. Although this claim takes the
form of a constitutional complaint, it is regarded identical to “constitutional
review of statutes”, which is a unique system in Korea.

Meanwhile, article 107(2) of the Constitution stipulates that
the Supreme Court shall have the power to make a final review of the
constitutionality or legality of administrative decrees, regulations or
actions, when their constitutionality or legality is at issue in a trial, vesting
the judicial review authority in ordinary courts. Constitutional review in
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Korea has a dualistic structure according to the nature of norms. However,
as seen below, the Constitutional Court allows a constitutional complaint
against administrative decrees and regulations so that their constitutionality
can actually be challenged before the Constitutional Court.

B. Objects of Constitutional Complaint
(1) Introduction

The First (1988-1994) and Second (1994-2000) Term Courts
which laid the foundation for the Court’s development strived to facilitate
constitutional review. They provided an active interpretation to expand the
scope of the subject matter and relaxed the requirements for the principle
of subsidiarity.

For example, a question was raised over whether a person who
is not party to a pending case can directly file a constitutional complaint
before the Constitutional Court on the ground that a statute violated the
person’s fundamental rights. The Constitutional Court considered that the
governmental power specified in Article 68(1) of the Constitutional Court
Act surely includes the legislative power. It also noted that where a statute
directly and presently infringes a fundamental right guaranteed by the
Constitution without awaiting for any enforcement action, one can directly
file a constitutional complaint without going through any remedial process
(89Hun-Ma220, June 25, 1990). This decision provided momentum for
active constitutional review of statutes in the form of a constitutional
complaint. To date, more than 200 statutes have been ruled unconstitutional
only by means of a constitutional complaint under Article 68(1) of the
Constitutional Court Act.

Also, when the ordinary courts offered insufficient remedies for an
abuse of executive power, the Constitutional Court tried to complement it
by ensuring greater access to the application of a constitutional complaint.
The Constitutional Court confirmed that administrative decrees, regulations
or actions directly infringing upon fundamental rights of the people and
other forms of state action not subject to administrative proceedings are
applicable to constitutional complaint proceedings. The Court also deemed
that the non-institution of prosecution can be the object of a constitutional
complaint. The discussion below examines the results of such efforts one
by one.
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(2) Administrative Decrees, Regulations and Actions

In the case of the constitutional complaint filed against the
Enforcement Rule of the Certified Judicial Scriveners Act in October 1990,
the Constitutional Court recognized for the first time that not only statutes
enacted by the legislature, but also enforcement regulations or rules enacted
by the executive and rules established by the judiciary may all be subject
to a constitutional complaint if they directly infringe upon the people’s
fundamental rights without awaiting for any enforcement action.

Pursuant to Article 107(2) of the Constitution, the power of
constitutional review of administrative decrees, regulations or actions is
granted to ordinary courts. If administrative decrees or regulations become
the premise of a specific case pending in court, a court can review their
constitutionality under the above provision. If not, their constitutionality
cannot be reviewed even if fundamental rights are directly infringed by the
decrees or regulations. To fill the gap in remedying the rights in this case,
the Constitutional Court acknowledged that the decrees and regulations
directly infringing upon fundamental rights can also be examined by way
of a constitutional complaint.

When an ordinary court finds decrees or regulations unconstitutional,
the decision only excludes the application of the unconstitutional norms in
the specific case. However, when the Constitutional Court renders them
unconstitutional, the unconstitutionality ruling has general effect.

Also, in the constitutional complaint case regarding an ordinance
enacted by alocal council, the Constitutional Courtnoted that if the ordinance
itself violates fundamental rights of the citizens without awaiting for any
enforcement action, the ordinance may also be subject to a constitutional
complaint (92Hun-Ma264, etc., April 20, 1995).

(3) Non-Institution of Prosecution

The former Criminal Procedure Act significantly narrowed the scope
of crimes available for the application for adjudication, leaving criminal
victims no effective tools to protect their rights against a prosecutor’s
decision of non-institution of prosecution. Hence, the Constitutional Court
sustained the constitutional complaint filed by a victim of the prosecutor’s
decision of non-institution of prosecution as a legitimate claim. Since
then, constitutional complaints challenging a prosecutor’s decision of
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non-institution of prosecution have formed the bulk of constitutional
adjudication (out of 34,435 constitutional complaint cases (in accumulated
number) filed as of January 2022, 15,742 are regarding non-institution of
prosecution). However, a concern has been raised that given the original
role and function of the Constitutional Court, whether or not examining a
prosecutor’s decision is suitable for the Court whose mission is to defend
and maintain the Constitution.

Article 260(1) of the amended Criminal Procedure Act which
took effect on January 1, 2008, extended its application for adjudication
of non-institution of prosecution. Under the amended provision, the
rights of criminal victims who were previously protected in the form of a
constitutional complaint are now protected by application for adjudication.

(4) Judicial Judgment

Article 68(1) of the Constitutional Court Act excludes the ordinary
court’s judgement from the constitutional complaint jurisdiction. Thus,
the Constitutional Court cannot exercise its jurisdiction of constitutional
adjudication for the judgements rendered by the ordinary courts. However,
the Constitutional Court noted that to the extent that Article 68(1) of the
above Act is interpreted to exclude from the application of a constitutional
complaint an ordinary court’s judgement that enforces the laws previously
struck down by the Constitutional Court and thereby infringes upon
people’s fundamental rights, it violates the Constitution (96Hun-Mal?72,
etc., December 24, 1997).

Accordingly, exceptions to the category of “the ordinary court’s
judgement” under the Act are the judgements that enforce the laws
invalidated by the Constitutional Court. The Constitutional Court may
review the ordinary court’s judgments to this extent, thereby limiting the
judicial power of the ordinary courts.

(5) Exercise of Governmental Power

As judicial decisions are excluded from the jurisdiction of
constitutional complaint and the requirements of the principle of
subsidiarity should be met before lodging a constitutional complaint,
most administrative actions may not end up as objects of a constitutional
complaint. However, the Constitutional Court expanded the scope of
its jurisdiction by acknowledging that a constitutional complaint can be
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lodged against the exercise of governmental power that requires a legal
remedy even if the complaint is considered to be moot in the administrative
proceeding.

For instance, in the Case on the 1994 Seoul National University s
Entrance Examination Plan in October 1992, the Constitutional Court
recognized that the University’s new entrance examination plan is an
unconstitutional exercise of governmental power subject to a constitutional
complaint (92Hun-Ma68, etc., October 1, 1992), and in July 1993, it also
considered that the exercise of governmental power aimed at the dissolution
of Kukje Group which was led by the Minister of Finance constituted de facto
exercise of power and was therefore subject to a constitutional complaint
(89Hun-Ma31l, July 29, 1993). As noted above, the Court demonstrates a
consistent attitude towards this type of governmental power.

The Constitutional Court also recognized that the following acts
are subject to a constitutional complaint: the act of having a person use
a lavatory within the detention facility that was of an open structure with
insufficient cover (2000Hun-M546, July 19, 2001); a comprehensive bodily
search of inmates confined in a police detention facility or a confinement
facility (2000Hun-Ma327, July 18,2022; 2004Hun-Ma826, June 29, 2006);
the action of the Chief of the National Police Agency that totally blocked
passage to Seoul Plaza with police buses (2009Hun-Ma406, June 30,2011);
the act of the chief of a detention center that prohibited a pre-trial detainee
from attending religious services (2009Hun-Ma527, December 29, 2011;
2012Hun-Ma782, June 26, 2014), the conduct of the chief of a detention
facility that confined inmates in an overcrowded space (2013Hun-Mal42,
December 29, 2016); and the act of the police firing a straight jet of water
directly at demonstrators by using water cannon (2015Hun-Mall49, April
23, 2020).

C. Evaluation and Challenges

Unlike the time the Constitutional Court was first launched in 1988,
today there is hardly any doubt about the role and effects of constitutional
review performed by the Constitutional Court. This is the fruition of the
efforts made by the Constitutional Court which actively interpreted the
Constitutional Court Act to protect individuals’ fundamental rights. It is
also difficult to deny that at the heart of such efforts lies expanding the
scope of matters that fall within the remit of constitutional review.
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The objects of constitutional review are now faced with bigger
challenges. The world has undergone an unprecedented period of
COVID-19 pandemic and novel concepts based on new technologies such
as virtual currency and sharing economy are emerging. As society changes
faster than ever and more and more situations require urgent response in the
absence of legislation by the National Assembly, there is a greater need for
exercising new forms of governmental power in addition to the traditional
types of norms such as statutes, decrees and rules. While constitutional
review was performed mostly on statutes, new challenges arise as to how
various types of state abuse of power can be detected and presented as the
object of constitutional review.

4. Types of Decisions in Constitutional Review
A. Introduction and Operation of Modified Decisions

Article 45 of the Constitutional Court Act stipulates that the
Constitutional Court issues either a decision of constitutionality or a
decision of unconstitutionality as the results of norm control. However,
such a binary categorization of decisions cannot solve all types of problems
arising as the results of norm control. That is why the Constitutional Court
adopted modified forms of decisions such as “conditional constitutionality,”
“conditional unconstitutionality,” and “nonconformity to the Constitution,”
and have used them properly according to the nature of each case since the
First Term Court.

These forms of decisions adhere to ‘“‘constitution-conforming
interpretation.” This principle is generally recognized in the constitutional
justice systems of countries that are active in constitutional adjudication
such as Germany, and is inevitable to respect the legislative power of the
legislature and to avoid any confusion arising out of the legal vacuum
created by a decision of unconstitutionality.

B. Conditional  Constitutionality ¥ and  Conditional
Unconstitutionality

The Constitutional Court of Korea issued its first decision of
conditional constitutionality in the case regarding Article 32-2(1) of the
Inheritance Tax and Gift Tax Act on July 21, 1989, using the expression “is
not unconstitutional as long as it is interpreted to mean...” The Court also
stated that even if a provision contains unconstitutional elements, and thus
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may be unconstitutional, it can be declared conditionally constitutional
or unconstitutional as long as it could be interpreted to comply with
the Constitution. The Constitutional Court rendered its first decision of
conditional unconstitutionality in the case regarding Article 764 of the
Civil Act in April 1991, using the expression “as long as it is interpreted...
it violates the Constitution.”

Much conflict has arisen between the Constitutional Court and
the Supreme Court over the decisions of conditional constitutionality
and conditional unconstitutionality. While the Constitutional Court views
these types of decisions as a decision of unconstitutionality, the Supreme
Court considers them an interpretation of statutes. The Supreme Court
refused to accept a decision of conditional unconstitutionality as binding. It
argued that a decision of conditional unconstitutionality is a mere statutory
interpretation of the Constitutional Court and the exclusive power of
statutory interpretation and application is vested with the ordinary courts,
and thus the statutory interpretation of the Constitutional Court should be
considered as a mere non-binding expression of opinion (Supreme Court
Decision 95Null405, April 9, 1996).

The Constitutional Court on December 24, 1997 annulled the
decision of the Supreme Court which denied the binding force of a decision
of conditional unconstitutionality. The Court noted that the Constitution
demands the Constitutional Court to conduct a final review of the ordinary
court’s judgments which infringe upon fundamental rights of the people
against the binding decisions rendered by the Constitutional Court including
modified forms of decisions in order to recover the power of constitutional
justice and ensure the supremacy of the Constitution (96Hun-Mal72, etc.,
December 24, 1997).

Since then, the Constitutional Court issued a ruling of conditional
unconstitutionality against an addendum of the former Act on Regulation
of Tax Reduction and Exemption (2009Hun-Bal23, etc., May 31, 2012;
2009Hun-Ba35, etc., July 26, 2012). The ordinary court denied the request
to hear the appeal from the claimants in the pending case, maintaining its
previous stance against the decision of conditional unconstitutionality.
With regard to the decision of conditional unconstitutionality against
Article 129(1) of the Criminal Act (2011Hun-Ball7, December 27, 2012),
the original court refused to accept the binding force of the decision
and dismissed the appeal request of the claimant in the pending case. A
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constitutional complaint was then lodged against the dismissal. As such,
the conflict between the Constitutional Court and the ordinary courts over
the decision of conditional unconstitutionality is still ongoing.

C. Decision of Nonconforming to the Constitution

(1) Concept and Grounds of Decision of Nonconforming to the
Constitution

A decision of nonconformity to the Constitution is a decision meant
to recover the constitutional order by requiring the legislature to amend an
unconstitutional law instead of immediately invalidating it. The key points
of'the nonconformity decision include: first, it is a type of unconstitutionality
decision, but it only recognizes invalidating the law “from the date on which
the decision is made” as specified in Article 47(2) of the Constitutional
Court Act, and second, the constitutional order can only be restored by
imposing on the legislature the duty to amend legislation and applying the
amended law.

Even though the Constitutional Court finds a statutory provision
unconstitutional, if the immediate invalidation of the provision may
cause a legal vacuum in law, or if there are various ways of eliminating
the unconstitutional elements from the provision based on the principles
of the separation of powers and democracy, the Court renders a decision
of nonconformity instead of a decision of simple unconstitutionality to
guarantee the legislature’s formative power as much as possible. When
legislative supplement is normatively required for the recovery of the
constitutional order, and the Court deems it difficult to ultimately restore the
constitutional status by removing unconstitutionality through a decision of
simple unconstitutionality, the Court renders a decision of nonconforming
to the Constitution so as to allow the legislature to perform the final duty of
removing the unconstitutionality.

Since the Constitutional Court delivered its first decision of
nonconformity to the Constitution in the case of constitutional review
on the provision of the Act on Election of National Assembly Members
which specified the candidates’ obligations to make an election deposit
in September 1989 (88Hun-Ka6, September 8, 1989), the Court has
actively used this form of decision (in about 145 cases) and the decision of
nonconforming to the Constitution is now firmly established as one of the
representative types of unconstitutionality decisions.
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(2) Effects of Decision of Nonconformity to the Constitution

Although there is no explicit provision that stipulates the
binding force of a nonconformity decision, it is undoubtedly a type of
unconstitutionality decisions.

While rendering a decision of unconstitutionality immediately
invalidates the statute, a statute ruled unconstitutional in a decision
of nonconformity to the Constitution continues to exist in formality.
Therefore, the decision of nonconformity to the Constitution accompanies
the duty of the legislative branch to amend the legislation for eliminating
the unconstitutional elements at the earliest time possible, and the
Constitutional Court determines whether to order its continued application
until the legislature amends it. If the Constitutional Court orders the
immediate suspension of its application, its application is suspended
until the legislature eliminates the unconstitutionality by amending the
legislation, and the infringed right of the complainant can be remedied by
the retroactive application of the amended law. On the other hand, if the
Constitutional Court orders the temporary application of the law declared
nonconforming to the Constitution, the provision continues to be applied
by the government.

Notably, since the Fourth Term Court (from 2006 to 2012), the
Court has imposed a deadline by which the legislature shall revise the law
declared nonconforming to the Constitution and often used the expression
in the text of its decision that the provision at issue shall be invalidated if the
deadline lapses. In this way, the legislatures’ duty of legislative amendment
is obligated not only in terms of content but also of time frame.

(3) Response of the National Assembly to Decisions of
Nonconforming to the Constitution

When the first decision of nonconforming to the Constitution was
made, it was not immediately received well by the National Assembly. Some
members raised doubts about whether or not a decision of nonconformity
to the Constitution not grounded on an express provision can be recognized
and whether and to what extent it is binding. Also, there were concerns that
it could be seen as an excessive interference with the legislative power.
However, the National Assembly recognized without much disagreement
the effect of the decision of nonconformity to the Constitution at the plenary
meeting on April 23, 1991 out of respect for the decision rendered by the
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Constitutional Court. The Minister of the responsible Ministry of Justice
who was also at the meeting accepted the nonconformity decision as it
is, emphasizing that “the provision at issue shall be amended by the end
of May 1991” in accordance with the first nonconformity decision issued
by the Constitutional Court. Since then, the decision of nonconforming
to the Constitution has taken root as one of the main types of decisions
by which the Constitutional Court and the National Assembly achieve
constitutionalism in a complementary and mutually cooperative manner.

Presently, the National Assembly acts swiftly and proactively
in amending unconstitutional legislation to bring it into line with the
nonconformity decision. The Speaker of the National Assembly has recently
made a comment highlighting the need to swiftly amend legislation in
accordance with the decision of nonconforming to the Constitution at the
opening ceremony of an extraordinary session.

The National Assembly seems to show an increasing tendency to
enact amended legislation in strict observance of the intent and content of
the nonconformity decision. There are about 20 cases where a provision
amended by the National Assembly after the nonconformity decision
became subject to constitutional review by the Constitutional Court. Except
for only a few cases, most of them were ruled constitutional. This suggests
that the National Assembly amends legislation in full observance of the
intent of the nonconformity decisions and the Constitutional Court, in turn,
respects the legislation amended by the National Assembly.

In addition, the National Assembly finds it beneficial to amend the
law on a sharply divided and politically charged issue “in line with the
intent behind the decision of nonconformity to the Constitution” as it helps
to eliminate the possibility of further political conflicts and save time and
money that would otherwise be spent in a political debate. Particularly, the
decision of nonconforming to the Constitution which specifies a deadline
for legislative amendment in the text puts time pressure on the National
Assembly to be more driven to act swiftly in enacting a revised law on an
issue that is likely to face political stalemate.

The decision of nonconformity to the Constitution continued to raise
awareness in the National Assembly about the need to promptly amend the
law declared nonconforming to the Constitution and gave rise to a sense
of constitutionalism in the overall legislative process of enactment and
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amendment. The frequency of the usage of the terms such as nonconforming
to the Constitution and unconstitutional has surged at meetings in the
National Assembly and the National Assembly increasingly conducts
preliminary review of constitutionality of laws. Such a complementary and
mutually-cooperative relationship between the Constitutional Court and
the National Assembly built through a decision of nonconformity to the
Constitution contributes to securing normative power of the Constitution
and realizing constitutionalism.

D. Prospects and Challenges

The Constitutional Court of Korea has introduced and used from
the start modified decisions to deliver effective constitutional review.

Among different types of modified decisions, a decision of
nonconforming to the Constitution can particularly be seen as a dialogue
between the Constitutional Court and the National Assembly to realize
constitutionalism. The decision of nonconforming to the Constitution
allows the National Assembly to relatively easily address an issue that is
impossible or substantially impracticable to be resolved through political
solution. Furthermore, instead of carrying the burden of possibly creating
legal confusion caused by rendering a decision of simple unconstitutionality
and thus immediately invalidating the law, the Constitutional Court can
delegate to the National Assembly the task of improving the legislation,
ultimately leading to a more appropriate amendment to the challenged
legislation. This could be seen as the Constitutional Court sharing some
of the functions of the National Assembly to solve social conflicts. Such
a trend is likely to continue for some time. Therefore, the Constitutional
Court needs to study further and refine types of decisions in constitutional
review cases.

5. Conclusion

For the past thirty three years since its birth, the Constitutional
Court of Korea has adjudicated numerous cases of constitutional review to
guarantee citizens’ fundamental rights and control the abuse of state power,
therefore actively contributing to the task of realizing constitutional ideas
and values in Korean society. In the process, the scope of matters subject
to constitutional review has been expanded and various types of decisions
have been identified and established.
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However, we have recently seen an increasing demand for
exercising new forms of state power, different from the traditional forms
of state power based on law, and concerns are growing over a possible
vacuum in constitutional control. Also, due to the political failure to find
adequate solutions through dialogue and compromise, more and more
highly influential political, economic and social issues are presented to the
Constitutional Court for judicial review. Consequently, the Constitutional
Court is increasingly asked to resolve deeply divided and controversial
issues through the exercise of constitutional review. This trend is often
referred to as the judicialization of politics or the politicization of judiciary.

Furthermore, under the model of the modern constitutional state, the
legislature enacts laws, the executive branch enforces them and the judiciary
reviews them thereafter. However, what we are witnessing is that this order
and their roles get mixed up. While there may be many reasons as to why
this is happening, it has to do with the fact that society is changing faster
than it was and the legislature’s ability to solve problems has weakened.
This trend is probably not confined to Korea but is a global phenomenon. In
a situation where the model of the modern constitutional state which forms
the basis of the constitutional review system needs to take stock of itself
and prepare for a new leap forward, I hope that the exchange of knowledge
and experiences among constitutional review bodies of different countries
will help us get to a solution as to what role constitutional review should

play.
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LEGAL POSITIONS OF THE BODY OF CONSTITUTIONAL
CONTROL OF THE KYRGYZ REPUBLIC ON THE
PROTECTION OF CONSTITUTIONAL RIGHTS AND
FREEDOMS OF CITIZENS IN THE INFORMATIZATION OF
VARIOUS SPHERES OF PUBLIC LIFE

Meergul Bobukeeva

Judge of the Constitutional Court
of the Kyrgyz Republic

The rapid development and implementation of information
technologies in social life gave impetus to the emergence of various social
legal relations, including relations affecting the sphere of protection and
implementation of the constitutional rights and freedoms of citizens.

Quite debatable in the period of global access to information,
including personal data, is the degree of observance of the right to respect
for private life and freedom of speech. Thanks to the Internet and the
development of social networks, the possibility of human rights violations
in this area has also increased many times over.

The trend towards digitalization of all social processes, including
law, is pushing for the emergence of fundamentally new subjects and objects
of law. In the process of evolution of social relations, more and more new
rights appear in various spheres of social life. Such an evolution shows the
following dynamics in the development of generations of human rights:
the right to life - the right to die (recognition of euthanasia) - the right to be
forgotten. The last right is the right that allows a person to demand, under
certain conditions, the removal of information about him from the search
results by name of a person. First, this concerns links to data that can harm
him!. Information that is outdated, irrelevant, incomplete, inaccurate or
redundant information whose legal basis for keeping has disappeared over

"N.V. Kravchuk, THE RIGHT TO BE FORGETTEN: THE INTERNET AND HUMAN
RIGHTS ISSUES.
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time. Such a right is a product of informatization (digitization) of public
relations.

In Kyrgyzstan, the right to be forgotten is legally enshrined?. Therefore, if
the subject of personal data reveals their unreliability or disputes the legality
of actions in relation to his personal data, he has the right to demand that
the holder (possessor) block this data.

With the emergence of new rights in connection with the introduction
of digitalization into public relations, is it necessary to assume that a new
generation of rights has arisen that requires thorough study and analysis?
Global access to information, including personal data, carries certain risks
of violating the right to respect for a person’s private life. At the same
time, the right to be forgotten may conflict with such fundamental rights
as freedom of speech and freedom of access to information. Accordingly, a
conflict of constitutional values arises, which in each case have their own
priority.

It should be noted that most of the legal instruments in the field
of human rights protection were adopted long before the start of the rapid
informatization of all areas of human life. Therefore, the provisions on
the fundamental rights of man and citizen should be fully applicable to
social relations that are taking shape in connection with the development
of information technology.

The body of constitutional control in the course of its activities
also resolves disputes related to the violation of constitutional rights when
introducing new technologies into public life. The Constitutional Court of
the Kyrgyz Republic has already considered and, over time, may have to
consider more cases related to the protection of constitutional rights and
freedoms against the background of the rapid pace of development of
digital technologies.

For example, in 2015, the Constitutional Court challenged the
constitutionality of the norms of the Law of the Kyrgyz Republic “On
Biometric Registration of Citizens of the Kyrgyz Republic’.

2 Law of the Kyrgyz Republic «On Personal Information» dated April 14, 2008 N 58.

3 Decision of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic
dated September 14, 2015, on the case of checking the constitutionality of part 1, paragraph
2 of part 2 of Article 2, paragraph 3 of Article 3, paragraphs 1, 2 of Article 4, parts 1, 2 of
Article 5, parts 1, 3 articles 6, articles 7 of the Law of the Kyrgyz Republic “On biometric
registration of citizens of the Kyrgyz Republic”.

-126-



The Constitutional Court of the Kyrgyz Republic

In this case, the submitting party noted that biometric data reflect
the individual physical characteristics of a person, inherent only to him and
allowing him to be identified, and thus, are information about the private
life of a person, the protection of which is guaranteed by the Constitution
of the Kyrgyz Republic. The principle of mandatory biometric registration
implies the possibility of coercion to surrender biometric data, coercion,
in turn, opens up the possibility of physical violence, since the surrender
of biometric data is impossible without the participation of the biometric
data carrier, which contradicts the constitutional ban on the collection,
storage, use and dissemination of confidential information, information
about the private life of a person without his consent. In addition, the
Applicant believed that the contested norms allow the unlawful collection
of confidential information about a person without his consent, as well as
without an appropriate court decision, while the biometric data of citizens
are personal data and are subject to the guarantees and principles of privacy
laid down in the Constitution of the Kyrgyz Republic. Republic.

The subject of the petition also noted that the contested norms
encroach on the right to independently determine one’s personal data
guaranteed by the Constitution of the Kyrgyz Republic. The applicant
considered that no legislative act could oblige citizens to provide their
personal data on a mandatory basis and no state body has the right to
require citizens to provide their personal data, since the Constitution of the
Kyrgyz Republic does not allow the establishment of restrictions on rights
and freedoms for other purposes and to a greater extent than provided by
the Constitution of the Kyrgyz Republic.

Determining its legal position, the Constitutional Court in this
case noted that human rights and freedoms are the highest value, they
act directly; determine the meaning and content of the activities of the
legislative, executive and local governments. All this fully applies to the
constitutional rights to personal integrity and privacy. The Constitution of
the Kyrgyz Republic prohibits the collection, storage, use and dissemination
of confidential information, information about the private life of a person
without his consent, except in cases established by law. This prohibition
is supported by a guarantee of privacy protection, including judicial
protection, in case of illegal collection, storage, distribution of confidential
information, information about a person’s private life, as well as the right
to compensation for material and moral damage caused by illegal actions.
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The concept of “private life” refers to the sphere of a person’s
personal discretion, which, from a legal point of view, is a value of an
intangible nature, subject to protection by law from arbitrary encroachments
from outside, including from the state, by establishing the boundaries of
permissible, legitimate intrusion. Legal protection of the right to privacy is
realized primarily through the establishment of constitutional guarantees.
The level of guarantee and observance of the inviolability of the private life
of citizens determines the degree of freedom of the individual in the state,
the democracy and humanity of the constitutional order existing in it.

Cases of possible state interference in the exercise of this right
are allowed only on the basis of the law, and solely for the purpose of
protecting national security and public order, protecting the health and
morals of the population, protecting the rights and freedoms of others. In
turn, the introduction of such a mechanism as biometric registration of
citizens, which provides for the collection, storage, use and dissemination
of biometric data, should be proportionate to the specified constitutional
goals.

International standards for the admissibility of restrictions include
the following elements: restrictions must be imposed by national law;
they must be necessary in a democratic society; they must serve one
of the legitimate purposes set out in each of the limitation clauses of
the International Covenant on Civil and Political Rights. Thus, among
the requirements for the possible restriction of human and civil rights,
they establish a mandatory legislative form of the imposed restrictions
and thereby prohibit the adoption for these purposes of other types of
regulatory legal acts that provide for restrictive measures. At the same
time, the legislative act, directly developing, concretizing the fundamental
constitutional provisions, clarifying their meaning and content, should not
go beyond the limits allowed by the Constitution of the Kyrgyz Republic.

The Constitutional Court noted that the biometric registration of
citizens is a procedure for collecting biometric data of citizens with the
subsequent storage of these data in an updated database. Biometric data is
information that characterizes the physiological characteristics of a person,
based on which his identity can be established (digital graphic image of
the face, graphic structure of papillary finger patterns, image of the iris
and other biometric data). Human identification using biometric data, as an
achievement of modern science and technology, is increasingly recognized
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in many countries of the world and international organizations and is an
important means of ensuring national security.

Since the main mission of introducing the mandatory use of biometric
data for identifying a person was participation in the electoral processes
taking place in Kyrgyzstan, the Constitutional Court in its decision
noted that elections, as the basis of the constitutional order in the sphere
of organization and functioning of state power, are an object of national
security. The periodic holding of elections of representative bodies acts as
a guarantor of the timely reproduction of the institutions of state power and
local self-government and ensures the stability of the constitutional order.

Elections serve as an indicator of people’s trust in power and the
most important way of its legitimation. At the same time, due to the socio-
political significance of the elections, they can become the object of illegal
aspirations of various groups and individuals aimed at falsifying the election
results by manipulating voters, which, as the recent history of the country
shows, can lead to various social-political upheavals that could damage
the national security of the Kyrgyz Republic. Therefore, the state has the
right to develop and use various tools to ensure transparency, honesty and
fairness of the elections. One such tool may be the use of new technologies
in compiling an up-to-date list of voters.

The issues of ensuring national security also include the exclusion
of the possibility of using fake identity documents issued to citizens of the
Kyrgyz Republic. Official documents that are not protected from forgery
pose a significant threat to the security of any state. Such a threat implies
the possibility of using forged documents to commit illegal actions by both
citizens of the Kyrgyz Republic and foreign citizens.

Thus, the biometric registration of citizens for the purpose of
timely registration of citizens and the issuance of identification documents,
as well as the compilation of an updated voter list, as an integral part of
the electoral process that can ensure fair, free and transparent elections,
is a proportionate restriction of the right to privacy, in the framework of
ensuring protecting the national security of the state.

The Constitutional Court, taking into account the above, the
requirement for mandatory biometric registration of citizens, established by
the Law of the Kyrgyz Republic “On Biometric Registration of Citizens of
the Kyrgyz Republic”, noted that such requirements are aimed at satisfying
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both the interests of citizens and the public interests of society, and such a
restriction of the right is proportional and proportionate, adopted within the
limits of constitutional requirements.

On the whole, while recognizing as constitutional the restrictions
established in the contested law, the Constitutional Court nevertheless sent
the legislator an appropriate message, noting that the so-called other tasks
defined in the challenged norm, despite their state and social significance,
are of an unacceptably generalized nature, that is unacceptable when
restricting the rights and freedoms of man and citizen, guaranteed by
the Constitution of the Kyrgyz Republic. These tasks, in essence, are the
goals of the contested Law, which are supposed to be achieved through the
creation of an updated database of citizens of the Kyrgyz Republic using
biometric data.

Determination of the qualitative and quantitative composition of
citizens of the Kyrgyz Republic residing on the territory of the Kyrgyz
Republic and beyond its borders; effective fight against crime, illegal
migration, terrorism and human trafficking; timely and high-quality
provision of services to the population do not fully disclose the intentions
of the state, do not contain detailed provisions defining the procedure
for using the biometric database to achieve the tasks (goals) of the Law
established by part 2 of Article 2 of the Law.

In this regard, the legislator should make appropriate changes to
the Law of the Kyrgyz Republic “On Biometric Registration of Citizens
of the Kyrgyz Republic”, defining the precise and clear goals of this Law,
as well as mechanisms for achieving them. At the same time, the legislator
must correctly use legal terminology in the legislative process in order to
eliminate ambiguity and ambiguous understanding of the provisions of the
Law. When creating state information systems, the following conditions
must be observed: fixing the biometric data of citizens without humiliating
the dignity of the individual and causing harm to health; exclusion of the
possibility of illegal reproduction, use and distribution of biometric data of
citizens; ensuring the confidentiality and security of information contained
in the state information system, and limiting this information to only those
information that is necessary to verify the authenticity of new generation
identification documents.

Moreover, the Constitutional Court noted that biometric data is a

-130-



The Constitutional Court of the Kyrgyz Republic

particularly sensitive category of personal data, the illegal use of which
poses a threat and can significantly harm the rights and legitimate interests
of the subjects of this data. Accordingly, the authorized state body in charge
of the collection, storage, use and dissemination of biometric data must
ensure strict compliance with the requirements of relevant laws to prevent
unauthorized access to the database.

In addition, the Constitutional Court drew attention to the norm of
the contested Law providing for obtaining information on biometric data
without the consent of the subject in cases provided for by the legislation of
the Kyrgyz Republic, and noted that the contested norm of the law would
not contradict the Constitution of the Kyrgyz Republic, under the condition
that the term “legislation” refers only to the laws of the Kyrgyz Republic.
A different understanding of the contested norms of the Law may lead
to a violation of the constitutional guarantee of ensuring the security of
personal data, constitutional rights and freedoms of a person and a citizen.
In connection with the above, the Constitutional Court recommended that
the legislator, in order to eliminate ambiguity in the understanding and
application of the contested norms, introduce appropriate amendments to
the Law of the Kyrgyz Republic “On Biometric Registration of Citizens of
the Kyrgyz Republic”.

One of the cases considered by the body of constitutional control
in the field of protecting the constitutional rights and freedoms of citizens
in the informatization of public life is the case on the verification of
the constitutionality of the norms of the Law “On Electric and Postal
Communications”, the Law “On Investigative Activities” and the
Government’s decree in connection with by a company engaged in the
production of electrical signaling and other communication equipment.
The decision on this case was made on April 22, 2015%.

The subject of consideration by the body of constitutional control in
this case were the regulatory provisions of the Law “On Operative-Search
Activities”, which established that the list of types of special technical
means intended for secretly obtaining information in the process of carrying
out operational-search activities, as well as the procedure for their use
are determined by the Government. Besides, the subject of consideration

* The decision of the Constitutional Chamber of the Supreme Court of April 22, 2015 on
the case of checking the constitutionality of the provisions of the Law “On Electric and
Postal Communications”, the Law “On Operational-Investigative Activities”.
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was the provision of the Law “On operational-investigative activities”,
which stated that operational-investigative activities related to the use of
a communication network are technically carried out by national security
agencies in the manner determined by the Government, as well as the
provision of this Law, establishing the obligation of telecom operators and
limiting the rights of users of communication services during the conduct of
operational-investigative activities and the implementation of investigative
actions. Also in this case the Decree of the Government of the Kyrgyz
Republic “On Approval of the Instruction on the Procedure for Interaction
of Telecommunication Operators and Mobile Cellular Operators with State
Bodies of the Kyrgyz Republic Carrying out Operative and Investigative
Activities” was contested in the form of a regulatory legal act, which
involved checking the authority of the Government to adopt the contested
act.

To substantiate his claims, the Applicant argued that the Parliament,
by using the term “legislation” in the contested norm, admitted the
possibility of restricting the constitutional rights of a person and a citizen
by subordinate legislation which included in the legislation system of
the Kyrgyz Republic, thereby creating conditions for an arbitrary illegal
intrusion of operational search services to private life, which is a violation
of the provisions of the Constitution. According to the applicant, any
cases of interference with a person’s private life, including the collection,
storage and use of information about it, as a restrictive measure, should be
established exclusively by laws.

The subject of the appeal also argues that the Instruction, approved
by the contested resolution, imposes on the mobile operator an unlawful
burden to acquire, ensure the installation, operation, assembling, further
maintenance and timely updating of the software of the technical means
of the operational-search activities support system (TS SORM) on its own
networks and communication channels at its own expense. Thus, the state
normatively fixes the obligation of business to install technical equipment
at its own expense, intended for secret obtaining of information about
communication subscribers and the communication services they receive.
The acquisition of SORM TS at the expense of the telecom operator implies
its ownership of them, however, based on the purpose of this equipment
and the obligations imposed by the Instruction on the telecom operator, the
latter cannot exercise the owner’s powers - to possess, receive benefits and
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determine the legal fate of SORM TS. Such a provision, in the applicant’s
opinion, violates the right of inviolability of property guaranteed by the
Constitution.

The Constitutional Chamber, having considered this case,
recognized the contested normative provisions of the Law “On Investigative
Activities”, the Law “On Electricity and Postal Communications” as not
contradicting parts 1, 2, 3 of Article 29 of the Constitution on the following
grounds.

The right to privacy of correspondence, telephone and other
conversations, postal, telegraphic, electronic and other communications is
not an absolute right and may be subject to restrictions allowed only in
accordance with the law and solely on the basis of a judicial act. At the
same time, the requirements of Part 2 of Article 20 of the Constitution
predetermine the criteria for the imposed restrictions, which must be
proportionate to the goals of protecting national security, public order,
protecting the health and morals of the population, protecting the rights
and freedoms of others.

Thus, the right of the legislator to restrict the secrecy of
correspondence, telephone conversations, postal, telegraphic and other
communications is ensured in the Kyrgyz Republic in accordance with the
Constitution and in accordance with the generally recognized principles
and norms of international law; legal restrictions must be introduced by
law, which establishes the limits, grounds, conditions and procedure for
its implementation; interference of executive authorities with the right to
secrecy of correspondence, telephone conversations, postal, telegraphic
and other communications is allowed on the basis of the law and by a court
decision; restriction of the right to secrecy of correspondence, telephone
conversations, postal, telegraphic and other communications is carried out
for generally significant constitutional purposes.

In terms of its goals, objectives, methods of their solution,
operational-search activity is objectively connected with the need to limit
the constitutional rights of the individual involved in the scope of its
implementation.

The normative provisions of the Law “On Operative-Search
Activities” being checked for constitutionality do not contain any provisions
that could be regarded as violating the right to private life, including the
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right to privacy of correspondence, telephone and other conversations,
postal, telegraph, electronic and other communications. Accordingly, based
on the specifics of the use of special technical means, there is no need for
substantive regulation of this issue by laws; such legal regulation can be
carried out at the level of subordinate rule making.

The illegal use of special technical means designed to secretly
obtain information, due to their inherent properties, provides an
opportunity to seriously intrude into the sphere of an individual’s private
life, which is vulnerable to external interference, without his consent and
leads to a violation of the individual’s rights guaranteed by Article 29 of
the Constitution. In this regard, the Government is obliged to regulate the
development, production, sale and acquisition of special technical means,
the procedure for their registration and accounting, determine their technical
characteristics and parameters in order to exclude their illegal use, and
thereby damage the security of the state, human rights and freedoms.

Based on the fact that the use of SORM TS requires coordinated
actions of the authorized body and the telecom operator, the specification
and detailing of the specifics of their interaction can be regulated by
subordinate regulatory legal acts, including the development of technical
regulations, the distribution of areas of responsibility, and the solution
of other technical issues. Such a legal regulation was carried out by the
Government through the adoption of a resolution “On approval of the
Instruction on the procedure for the interaction of telecommunications and
mobile cellular operators with state bodies of the Kyrgyz Republic engaged
in operational-search activities”.

The assignment to the national security bodies of the technical
implementation of operational-search activities in networks and
communication channels is predetermined by the need to establish a
single body responsible for the installation, use and safety of software, its
maintenance and normal operation, and most importantly, ensuring the rule
of law and maintaining secrecy during operational search activities.

The duty of a cellular operator to provide the necessary information
arising from the contested norm of the Law of the Kyrgyz Republic “On
Electricity and Postal Communications” is conditioned by the tasks of
operational-search activity. At the same time, the activities of authorized
state bodies should proceed exclusively in the manner and forms provided

-134-



The Constitutional Court of the Kyrgyz Republic

for by law, as well as within the limits of competence determined by law.
Consequently, any actions, including the solicitation and withdrawal of
information, affecting the legally protected secrecy of correspondence,
telephone and other conversations, telegraph and other messages transmitted
over electric communication networks, are allowed for strictly established
purposes and solely on the basis of a judicial act. The challenged norm is
the initial legal basis on the basis of which subordinate normative legal acts
regulating the rules and procedures for the interaction of a telecom operator
with authorized bodies can be developed and adopted. At the same time,
this norm does not cancel the constitutional requirement that a judicial act is
necessary for the implementation of operational-search measures affecting
human rights guaranteed by the Constitution.

The next decision of the body of constitutional control of the Kyrgyz
Republic was on the issue of open indication of information about ethnicity
on the electronic chip of the passport of a citizen of the Kyrgyz Republic of
the 2017 sample (ID-card), approved by the Decree of the Government of
the Kyrgyz Republic’.

The subject of the appeal noted in his petition that in the contested
Regulations, a separate column describing the ethnicity (nationality) of a
citizen in passports, information about ethnicity, is not indicated openly
and the content of the information “ethnicity” on the electronic chip is
indicated at the request of the applicant. The invoking party noted that,
in accordance with the Constitution of the Kyrgyz Republic, every person
and citizen enjoys the constitutional right to freely determine and indicate
their ethnicity. The exclusion of the column indicating the nationality of a
citizen in the new passport of 2017 is not only a violation of human and
civil rights, but also a policy against the Kyrgyz nation.

The Constitutional Court, substantiating its legal position, noted
the following. The Declaration on State Sovereignty of the Republic
of Kyrgyzstan of December 15, 1990 proclaimed that the citizens of

5 The decision of the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic
dated October 14, 2020 on the case on the verification of the constitutionality of paragraph
3 of the Regulations on the identification card - passport of a citizen of the Kyrgyz Republic
of the sample of 2017 (ID-card), approved by the Decree of the Government of the Kyrgyz
Republic dated April 3, 2017 No. 197 “ On an identification card - a passport of a citizen
of the Kyrgyz Republic of the sample of 2017 (ID-card)”, in which information about
ethnicity is not indicated openly and the content of the information “ethnicity (at the
request of the applicant)” on an electronic chip.
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the republic of all nationalities constitute the people of the Republic of
Kyrgyzstan, which is the only source of state power in the republic.

Being a logical continuation of the will of the people, the Constitution of
the Kyrgyz Republic in its preamble established the basic principles on
which all subsequent constitutional provisions are based, emphasizing the
importance of the unity of the people in strengthening the Kyrgyz statehood
and state sovereignty.

At the same time, the awareness by the citizens of the country of
their belonging to a single state does not exclude the right of everyone to a
social identity.

Social identity is the perception of oneself as a member of a certain
group, a sense of belonging and emotional attachment to it. One of the
varieties of the social identity of the individual is ethnicity, that is, a person’s
awareness of himself as a representative of a particular ethnic group.

Ethnicity is set together with birth, the ability to speak the native
language, cultural environment and other phenomena, due to which the
individual becomes characteristic of the accompanying ethnicity signs
such as language, name, idea of a common origin, attachment to a certain
territory, religion, common system of values, group solidarity, on the basis
of which outsiders easily attribute the individual.

The task of the state in these conditions is to form in society
a respectful attitude towards the original culture, native language,
the originality of the customs and traditions of people of any ethnic
community, as well as to eradicate ethnic prejudices, create conditions for
self-determination and self-realization of the individual in the matter of
ethnicity, ensuring autonomy and independence of his will.

At the same time, the Constitutional Court noted that, under no
circumstances, ethnicity can serve as a basis both for granting a person any
privileges, and for restricting his rights, because the Constitution of the
Kyrgyz Republic establishes the unconditional equality of the rights and
freedoms of a person and a citizen, regardless, among other things, from
the fact of ethnicity. This guarantee is provided by the liability provided for
by law for violation of the principle of equality depending on gender, race,
nationality, language, disability, ethnicity, religion, age, political or other
opinions, education, origin, property or other status.
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In accordance with the Constitution of the Kyrgyz Republic,
everyone has the right to freely determine and indicate their ethnicity. In
other words, everyone is given the right, at their own discretion, firstly, to
determine, and secondly, to indicate their ethnicity in a document relating
to a given person, or to completely refuse to indicate it.

In its meaning and content, the constitutional provision on the
right to determine one’s ethnicity freely means a conscious act of self-
determination of a person, attributing oneself to a certain ethnic community,
as well as the ability to choose one’s own cultural identity and the right to
satisfy the interests and demands associated with ethnicity.

Under such permission as “freely indicate”, the Constitution of the
Kyrgyz Republic sees the need to provide everyone, as a form of personal
expression, with the right to publicize, freely express and disseminate
information about their ethnicity in any publicly available sources,
including official documents relating to a particular person.

Meanwhile, the constitutional and legal meaning of the granted
right lies not only in the ability of a person to determine or not to determine,
indicate or not indicate his ethnicity for various legally significant purposes,
but also completely refuse to determine and indicate his ethnicity, or give it
form of restricted access.

At the same time, the Constitution of the Kyrgyz Republic
establishes the fundamental inadmissibility of coercion to determine and
indicate a person’s ethnicity. In general, this article imperatively makes
the official recording of information about the ethnicity of an individual in
any documents issued for the purpose of his identification dependent on his
will.

Moreover, in order to strictly enforce the prohibition of coercion
to identify and indicate an individual’s ethnicity, the Constitution of the
Kyrgyz Republic classified it as absolute and not subject to any changes.
This means that the freedom to choose one’s ethnicity, to make it public,
is the exclusive privilege of every person and the state cannot force him to
such a choice or exert any other influence on him.

National passports of citizens of the Kyrgyz Republic are documents
proving the identity of citizens of the Kyrgyz Republic and confirmed by an
embedded electronic chip, which is an integral part of the passport.
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The norm of the Regulation disputed by the appealing party
establishes a list of information to be included in the ID card. At the same
time, information is divided into two categories: in text form and on an
electronic chip. Information relating to ethnicity, at the request of the
applicant, is included in the content of the electronic chip.

An electronic chip is a numerical integrated processor (electronic
microcircuit) built into an identification card - a 2017 sample passport that
allows the recording, processing and storage of the applicant’s personal and
biometric data by the authorized body for the implementation state policy
in the field of population registration and acts of civil status. That is, the
inclusion of information about ethnicity in an electronic chip means the use
of cryptographic technologies in order to restrict access to the information
contained in it, which is possible only at the will of the person himself
who wants to determine his ethnicity, but indicate it in private. In other
words, if the applicant wishes to include information about his ethnicity
in an electronic chip, that is, to keep this information in a restricted access
mode, is one of the forms of exercising the constitutional right to freedom
of definition and indication of his ethnicity and cannot contradict the
Constitution of the Kyrgyz Republic.

However, at the same time, not providing the opportunity to indicate
information about ethnicity in text form in the ID-card, if the applicant
himself wishes, means a direct violation of the right to make public or
otherwise disseminate information about his ethnicity, including in the ID-
card, proving the identity of a particular person. That is, it violates the
guarantees provided by the Constitution of the Kyrgyz Republic on the
right of everyone to freely determine and indicate their ethnicity.

The Constitutional Court also pointed out to the rule maker that
in the process of bringing the contested act in line with constitutional
requirements, it should be borne in mind that, by virtue of the norms of
the Constitution of the Kyrgyz Republic, the existing ban on any form of
coercion to determine and indicate the ethnicity of a person and citizen
cannot be limited.

Thus, at present, all countries of the world to some extent carry
out the process of informatization, in which there are both advantages and
disadvantages. Most importantly, it is necessary to properly implement it in
public life in terms of ensuring and protecting the fundamental rights and
freedoms of man and citizen.
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IMPABOBBIE ITO3ULIUN OPI'"AHA
KOHCTUTYHHUOHHOI'O KOHTPOJIA
KBIPT'BI3CKOI PECITYBJIMKHA IO BOITPOCAM
SAIATHI KOHCTUTYHUOHHBIX ITPAB 1
CBOBO/ I'PA’KJIAH 1P UHOOPMATHU3ALIUN
PA3JIMYHBIX COEP OBIIIECTBEHHOM ’KA3HN

Meepryan bodykeeBa

Cynbst KOHCTUTYIIMOHHOTO cy/1a
Pecny6muku Keipreizcran

BypHoe pasBuTHe M BHeIpeHHE HMH(GOPMAIIMOHHBIX TEXHOJIOTHMA
B COIMAIBHYIO JKH3Hb TIIOCIYKWJIO TONYKOM JJIi BO3HUKHOBCHHUSI
pa3IMYHBIX OOIIECTBEHHBIX MPABOOTHOIICHUH, B TOM YHCJIC OTHOILICHHIHA,
3aTparuBaIUX chepy 3aluThl U peau3allii KOHCTUTYIIMOHHBIX TIPaB U
CBOOO TpaXKIaH.

JlocTaToOuyHO AMCKYCCHOHHBIM B MEPHUO] I100AJIbHOTO JOCTyHa K
nH(pOopMalKY, B TOM YHCJE K IePCOHATbHBIM JaHHbBIM, SIBJISIETCS CTENECHb
coOirofieHHs MpaBa Ha yBa)KEHHWE YaCTHOM >KM3HM M CBOOOJIBI CIIOBA.
bilaromapss MHTEpHETY M Pa3BUTHIO COLMAIBHBIX CETEH BO3MOKHOCTH
HapylUIeHMs IPaB YesloBeKa B 3TOH chepe Takke BO3POCIU B MHOTOKPATHOM
pasmepe.

Tennenuus Ha I_II/I(l)pOBI/BaI_II/IIO BCEX 06H_ICCTBCHHLIX IIpoLeccoB,
B TOM YHCJIC W IIpaBa, TOJKACT Ha IMOABJICHUC MPUHIUIIHNAIBHO HOBBIX
CY6’LCKTOB U 00BEKTOB IpaBa. B mponecce 3BOJIIOLIUN O6H.I€CTB€HHBIX
OTHOIIICHUN TIOSBIISIFOTCS. BCE HOBBIE IpaBa B Pa3IMYHBIX C(l)ean
JKU3HHU coluyma. Takast 2BOJIOLMS MOKa3bIBACT CICAYIOIYIO JUHAMUKY
pa3BUTHUA MMOKOJICHUM IpaB 4YCJIOBCKA: TPaBO Ha XKWU3Hb —IIPpABO Ha
CMCPThb (HpI/ISHaHI/Ie 3BTaHa3I/II/I) - IpaBO Ha 3a0BeHHUE. Ilocnennee paBo
— 9TO IIPAaBO IMO3BOJIAIOMICC YCIIOBCKY HOTpe6OBaTB npu OMpEACICHHBIX
YCIIOBUSAX yAAJICHUS HH(I)OpMElLIPIPI O HCM U3 PE3YJIbTATOB ITOUCKA I10 UMCHU
nuna. B MEPBYIO O4YCPECAb 3TO KACACTCA CCBUIOK HAa TC JAHHBIC, KOTOPBIC
MOT'YT HAHCCTHU CMY Bpenl. HNmMmeroTcs B BUzE yCTapeBIIUC, HCYMCCTHBLIC,

' H.B. Kpasuyk, [IPABO HA 3ABBEHUE: MHTEPHET W ITPOBJIEMbI TIPAB
YEJIOBEKA.
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HETIOJIHbIE, HeTOYHAsI UM U30BITOYHAs MH(OpMAIHs, 3aKOHHBIC OCHOBAHUS
JUIsL XpaHEHMsI KOTOPOM HCYe3NId C TEYEHHEM BpeMeHU. Takoe IpaBo
SABIISICTCS MPOIYKTOM MH(pOpMaTHu3anuy (1u(poBU3aLNHU) OOIECTBEHHBIX
OTHOLIEHUMN.

B Koipreizcrane npaBo Ha 3a0BeHHE 3aKOHOIATEIbHO 3aKPEIICHO?.
Tak, B cimydyae ecinu CyOBEKT IEPCOHATBHBIX JIAHHBIX BBISBISICT WX
HEJIOCTOBEPHOCTh WJIM  OCIIAPHBAET IPABOMEPHOCTh JCHCTBUH B
OTHOIIICHUH €r0 TEPCOHAIBHBIX JaHHBIX, OH BIpaBe MOTPeOOBATH OT
nepkarens (o6magaTens) 3a0JJOKUPOBATh ATH JTaHHBIC.

C nosiBneHHEM HOBBIX TPaB B CBSI3U BHEJIpEHHEM HU(POBU3ALUU
B OOIIECTBEHHBIE OTHOMICHUSI HYXKHO JIM T0JaraTh, YTO BO3HUKIO HOBOE
MOKOJICHHE TIpaB, KOTOPOE TPeOyeT OCHOBATEIBHOTO N3YUYEHUS U aHau3a?
I'moGanpHbI AOCTYN K WMHGPOpPMAlKU, B TOM YHUCIE K IMEPCOHAIBHBIM
JAHHBIM, HECET OIPEJEICHHBbIE PUCKU HApYILICHHs IIpaBa HA yBa)KCHUE
YacTHOW KHM3HM 4elloBeka. B To ke BpeMs mpaBo Ha 3a0BEHHE MOXKET
MPOTHUBOPEUYUTH TAKUM (DyH/ITaMEHTAIbHBIM ITpaBaM YeJI0BeKa, Kak cB0001a
ciioBa U cBoOoaa moctyna K uHpopmanuu. COOTBETCTBEHHO, BOSHUKACT
KOH(JIMKT KOHCTUTYLIHOHHBIX IIEGHHOCTEH, KOTOPbIE B KaX/10M KOHKPETHOM
CJIy4ae UMEIOT CBOU IIPUOPUTET.

Hano ormeruTh, 4TO OOJBIIMHCTBO MPaBOBBIX HWHCTPYMEHTOB
B 00JIaCTH 3allUTHI MpaB YeJoBeKa ObUIM MPUHATHI 33J0Jr0 10 Hayasa
CTPEMUTEIHPHOM MH(POPMATHU3AIIMN BCEX 00JIaCTEeH YEIOBEUYECKOMN JKH3HHU.
[ToaTomy nosnosxeHus o GyHAaMeHTaIbHBIX IPaBaX YEJIOBEKa U TpakIaHnHA
MOJIHOCTBIO JIOJKHBI ObITh MPUMEHUMBI K OOIIIECTBEHHBIM OTHOILIEHUSM,
KOTOpBIE CKJIAJbIBAIOTCS B CBSI3W C pa3BUTHEM HH(DOPMALIMOHHBIX
TEXHOJIOTHUM.

Opran KOHCTUTYLIMOHHOIO KOHTpOJII B IIpolLlecCcE€ CBOEH
JESATEIBHOCTH TaKXKE€ pa3pellaeT CIOpbl, CBS3aHHBIE C HAPYIIEHUEM
KOHCTUTYLIMOHHBIX TIpaB MpPU BHEAPEHUM HOBBIX TEXHOJIOTUH B
o01ecTBeHHY0 )ku3Hb. KoHcTUTyMOHHBIH cyJ1 Kbipreizckoit PecryOinmku
y)K€ paccMOTpell U €O BpEMEHEM, BO3MOXKHO, NPUAETCS OoJble
paccMaTpuBaTh JeNla, CBA3aHHBIE C 3AIIUTON KOHCTHTYIIMOHHBIX MpaB U
cB00OJ Ha (hOHE OBICTPOrO TEMIIAa PA3BUTHUS LIUPPOBBIX TEXHOIOTHH.

Tak, Hanpumep, 2015 rogy B KOHCTUTYLIMOHHOM Cy /i€ OCTIapUBAINCh
Ha KOHCTHTYLMOHHOCTb HOpMbI 3akoHa Keipreisckoit Pecny6nuku «O

2 3akon KP «O6 un(opmaIiu nepcoHansHoro xapakrepa» ot 14 anpesst 2008 roga N 58.
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OnoMeTpuuecKol peructpanuu rpaxiaan Keipreisckoit PecyOmmkmy»’.

Ilo panHomMy genmy oOpamaromas CTOpOHa OTMedasa, YTo
OMOMETpUYECKHE JIaHHBIE OTPAXKAIOT HWHIAUBUAYaIbHbIE (DU3HUECKHE
OCOOEHHOCTU YEJIOBEKa, MPUCYIIUE TOJIBKO €My M IO3BOJIAIOLIUE
UICHTUQUIMPOBATH €r0, U TEM CaMbIM, SIBJISIOTCS CBEACHUSIMHU O YAaCTHOMN
JKU3HM 4eJIOBEKa, 3aluTa KOTOpo rapaHtupyercs KoHcrurynumen
Koipreisckoii  PecniyOnuku. [Tpunuun oOsizaTesnbHON OuoMeTpuuecKoi
perucTpanuy NoApa3syMeBaeT BO3MOXHOCTb TMPUHYXKICHHUS K clade
OMOMETPUYECKUX JaHHBIX, MPUHYXKACHHUE, B CBOIO OYepe/lb, OTKPHIBAET
BO3MOXKHOCTh (DU3MUECKOT0 HACWIMsl, TaK KakK caadya OMOMETpUYECKUX
JTAaHHBIX HEBO3MOXKHA O€3 y4yacTHsl HOCUTENs OMOMETPUYECKHUX JIaHHBIX,
YTO TMPOTUBOPEYUT KOHCTUTYLIMOHHOMY 3ampery cOopa, XpaHeHwus,
WCIIOJIb30BAaHUSl U PACIPOCTPaHEHHUsI KOHPHUAEHUUAIbHOW HH(OpMaluy,
nH(poOpMalMu O YacTHOM JKHM3HM 4YelloBeka Oe3 ero cornacusi. Kpome
TOro, 3asBUTEIb IOJIarajl, 4TO OCHAapUBAEMbIE HOPMBI JOIMYCKAIOT
HEMpaBOMEpHBIH cOOp KOHPUACHLIMAIBLHOW HH(OpPMALUKU O YEJOBEKe
0e3 ero coriacus, a Takke 0e3 COOTBETCTBYIOIIETO Cy/1e0HOr0 pelieHus,
TOrJja Kak OMOMEeTpUYECKUE JaHHbIE IPaXKIaH SIBISIOTCS MEPCOHAIbHBIMU
JaHHBIMK W Ha HHUX PACIPOCTPAHSIOTCS TapaHTUM U PUHIIMIIBI
HEMPUKOCHOBEHHOCTH YacTHOW >KU3HHU, 3ajiokeHHble B KoHcTuTynum
Ksipreizckoit Pecry6iuku.

CyObekT obOpalieHus TaK’kKe 0TMedaj, YTO OCIapuBaeMble HOPMbI
[IOCATAIOT Ha IIPAaBO CAMOCTOSATEIBHOIO OIPEIECICHUS CBOMX JUYHBIX
NaHHbIX, rapaHtupyembix Konctutynmeit Keipreizckoit PecnyGnuku.
3asBUTENb CYMTAJ, YTO HMKAKOM 3aKOHOJATENIBHBI aKT HE MOXET
Hayaratb 00S3aHHOCTb Ha I'paXkJlaH MPEAOCTABIATh CBOU MEPCOHAIBHBIC
JaHHbIE B 0053aTEJIbHOM MOPSAKE W HU OJUH TOCYAAapCTBEHHBIH OpraH
HE BIOpaBe TpeOOBaTh OT TIpaxkIaH O0M3aTENBHOIO MPEIOCTaBICHUS
CBOMX IIEPCOHAJIBHBIX JAHHBIX, MOCKOIbKY KoHctuTynus Keipreickoii
Pecny6uinku He JOMyCKaeT yCTaHOBJICHUS OIpaHMYCHUH MpaB U CBOOO B
UHBIX LEJIAX U B O0JIbIIEH CTeTeHu, 4eM 3T0 IipegycMoTpeno Koncturynuei
Keipreizckoit PecrryOnmku.

Onpenensii  CBOIO NIPaBOBYIO NO3UIMIO KOHCTUTYLIMOHHBIN
* Pemmenne Koncrutynnonnoi manatet BepxoBaoro cyna Keipreizckoit PecyGnuku ot 14
ceHTsi0ps 2015 roa, 1o Jiey 0 MpOBepKe KOHCTUTYIIMOHHOCTH YacTH 1, MyHKTa 2 4acTu
2 crathu 2, ab3ama 3 cTathu 3, myHKTOB 1, 2 cTathu 4, yacteii 1, 2 crateu 5, vacteii 1, 3
crathu 6, ctatbu 7 3akona Keipreizckoii Pecriy6nuku «O GHOMETpUYECKON perucTpaiu
rpaxad Ksipreisckoit PecrryOmukmy.
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Cyl IO JAaHHOMY Jelly OTMETHJI, YTO IpaBa W CBOOOABI YeloBeKa
SIBJIIFOTCS.  BBICIIEM LEHHOCTBIO, OHH JICMCTBYIOT HEINOCPEICTBEHHO,
OTIPENeNIAIOT CMBICT M COJEp)KaHUE MAEATEIbHOCTH 3aKOHOJATEIbHOH,
WCTIOJHUTENBHOM BJIACTM M OPraHoB MECTHOTO CaMOYIpPaBJICHHUS.
Bce 570 B MONHON Mepe OTHOCHTCS K KOHCTHUTYIMOHHBIM IIpaBaM Ha
JUYHYIO HENPUKOCHOBEHHOCTh M HEMPUKOCHOBEHHOCTh YACTHOM >KHU3HU.
Koncrurynueit Keipreizckoit PecriyOnuku 3amperniaercst cOop, XpaHeHue,
WCTOJIb30BAHUE M PACIpPOCTpaHEHHE KOH(UACHIUAILHOW WH(pOpMaluH,
uHpOpMAllMM O YaCTHOM KM3HM deJoBeKka 0Oe3 ero coryiacusi, Kpome
CJly4aeB, YCTAHOBJICHHBIX 3aKOHOM. JIaHHBIN 3ampeT MOAKPEIUIAeTCS
rapaHTUEH 3alUTHl YAaCTHOW KW3HU, B TOM 4YHCIE CyAcOHOH, B ciyuae
HEMPaBOMEPHOT0 cOOpa, XpaHEHHUsI, pACTIPOCTPAHEHUS KOH(PHUICHIIHATHLHON
uHpopManuu, HHGOPMAIH O YACTHOM KU3HU YEJIOBEKA, a TAKXKE IIPABOM
Ha BO3MEIICHHWE MAaTEpUATBHOTO W MOPAJIBHOTO BpeAd, MPUUYUHEHHOTO
HETNPAaBOMEPHBIMH JICHCTBUSMHU.

[lonsTne «uacTHas >KU3Hb» OTHOCUTCS K cdepe JMIHOTO
YCMOTPEHHsI  YEJIOBEKa, KOTOpas C IIPaBOBOM TOYKHM  3pEHUs
ABJIIETCS. LEHHOCTBIO HEMATEPUAIIBHOTO  XapakKTepa, MOMJIeKaIen
3aIIUTC 3aKOHOM OT IIPOU3BOJIBHBIX TIIOCATATCIIBCTB H3BHE, B TOM
YUCJIE€ M CO CTOPOHBI TOCYAAapCTBa, IIyTEM YCTAHOBJIEHHUS TI'PAHMIIBI
A0IYCTUMOI'0, JICTUTHUMHOI'O BTOPKCHUS. HpaBOBaﬂ OXpaHa TIIpaBa
Ha HENPUKOCHOBEHHOCTh YACTHOM JKU3HU PEAIM3YETCs, NPExKJe
BCEr0, 4epe3 YCTAHOBJICHHE KOHCTUTYLMOHHBIX TapaHThi. OT ypoBHs
rapaHTUPOBAHHOCTU U CO6J'IIO)I€HI/I$I HEIMMPUKOCHOBCHHOCTHU JacTHOU
XKHU3HU TIpaxJaaH ONpeacisi€Tcsa CTCICHb CB06OHBI JJMHHOCTH B
rocygapCTBe, JEMOKPATUYHOCTHU U T'YMAHHOCTH CYIICCTBYIOLICTO B HEM
KOHCTUTYHHMOHHOTI'O CTPOSI.

Cnyan/I BO3MOXXHOTI'O BMCIIATCJILCTBA rocygapcTBa B
OCYHICCTBJICHHUEC OJOTOTO IpaBa AONYCKAKOTCA TOJIBKO Ha OCHOBAHUU
3aKOHa, n HUCKIIOYUTCIIbHO B OCJIAX 3alllUThI HaIllMOHAJIbHOM
0C30IMaCHOCTH U O6H_I€CTBCHHOFO nopsaaka, OXpaHbl 3J0pPOBbs U
HPaBCTBCHHOCTU HACCJICHUA, 3alIUThI IIpaB U CBO60I[ APYyrux Jivam. B
CBOIO O4YCpCb, BBCACHUC TaKOTO MCXAaHU3Ma KakK 6I/IOMeTpI/ILICCKaSI
perucTpanus I'paxJaH, npeaycMarpuBaromas C60p, XpaHCHUC,
HCIIOJIb30BAHHUC U PACIIPOCTPAHCHUC 6I/IOMeTpI/I‘-IeCKI/IX JaHHBIX, OOJIXKHO
OBITh COPasMCPHBIM YKa3aHHBIM KOHCTUTYIITMOHHBIM LICJISAM.

MexnyHapoaHble CTaHAAPTHI JOIMYCTUMOCTH IPAaBOOTPAHUYEHUN
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BKJIIOYAIOT B CE0S CIEAYIOUIME SJEMEHTBI: OTPaHUYCHUS JIOJDKHBI
HaJlaraTtbCsl HAMOHAIBHBIM 3aKOHOM; OHHU JIOJDKHBI OBITh HEOOXOIUMBI B
JIeMOKPATUYECKOM OOIIECTBE; OHU JIOJKHBI CITY>KUTh OAHOM M3 3aKOHHBIX
Lened, W3JI0KEHHBIX B KaXJIOM U3 TOJOKEHUH 00 OorpaHHYeHHsIX
MexayHapoaHOr0 IaKTa O TPaXAAHCKUX U ITOJIUTUYECKUX IpaBax. Takum
o0pa3om, Bumciie TpeOoBaHU K BO3MOKHOMY OT PAHUYECHHUIO IPaB YeJIOBEKa
U TpaKJAaHWHA YCTAHABIMBAIOT 0053aTENbHYIO0 3aKOHOJATEIbHYIO (GOpMYy
BBOJMMBIX OIPAaHMYEHUN M TEM CaMbIM 3alpEILAOT NPUHATHE B JTHUX
LEJISIX UHBIX BUJOB HOPMATUBHBIX IIPABOBBIX aKTOB, IIPE1yCMaTPUBAIOIIUX
OrpaHUYMUTENbHBIE  Mepbl. [Ipu  3TOM  3aKOHOJATENBHBIM  AKT,
HENOCPEACTBEHHO  pa3BUBas, KOHKPETU3UPYs  OCHOBOIIOJIArarolue
KOHCTUTYLIMOHHBIE ITOJIOKEHUS, YTOUHSS UX 3HAYCHUE U COJEp KaHUE, HE
JIOJKEH BBIXOAMTS 3a Ipeieiibl, fonyckaemble Koncturynueit Kelpreizckoi
PecnyOnuku.

KOHCTUTYIIMOHHBIH ~ Cyq  OTMETWJI, 4YTO  OHOMETpUYecKas
perucTpamnmsi TpakJIaH TpelacTaBiser cobol  mporeaypy cOopa
OMOMETPHUYECKUX JAaHHBIX TPaXKAaH C MOCIEAYIONIMM XpaHEHUEM
9TUX JIaHHBIX B  aKTyaJu3WpoBaHHOM  Oa3e. buomerpuueckue
JAHHBIC TIPEJICTABIAIOT COOOH CBEIEHUs, KOTOpPhIE XapaKTEePH3YIOT
(u3noIOrNUecKue OCOOCHHOCTH YeJIOBEKa, Ha OCHOBE KOTOPBIX MOXKHO
YCTaHOBUTH €ro JIMYHOCTh (U poBoe rpaduieckoe U300pakeHue Jnla,
rpaduveckoe CTPOCHUE NANWUIIPHBIX Y30pOB TAJbIEB, M300paKeHUE
paxy’kHoW OOOJOYKM TJia3 | JIpyrue OHOMETPUYECKHE JaHHBIC).
WneHTndukamnys yeioBeKa ¢ HCIoIb30BaHHEM OMOMETPHUECKUX JTaHHBIX,
KaK JOCTH)KCHHE COBPEMEHHOW HAayKM M TEXHOJIOTHH, MOJydaeT BCE
Oonpliee TPU3HAHKE BO MHOTHUX CTpaHaxX MHUpPa M MEXIyHApOIHBIX
OpraHu3alMsiX H  SIBISCTCS  BaXHBIM  CPEICTBOM  OOeceueHHsI
HALMOHAJILHOHN 0€30IMacHOCTH.

[Tockonbky OCHOBHasE MHCCHS BHEAPEHHUS  00s3aTeIbHOTO
WCTIONIb30BaHUs ~ OMOMETPUYECKMX  JaHHBIX I UICHTH(PUKAIUU
YeloBeKa OBbLIO y4acTHe B M30HMpATENbHBIX MPOIECccax, MPOXOASIINX B
Keipreizcrane, KOHCTUTYLIMOHHBIX CyJ B CBOEM PEUIEHUU OTMETHJI YTO
BBIOOPHI KaK OCHOBAa KOHCTUTYIIHOHHOTO CTpOsi B cdepe OpraHu3aliu
U (QYHKIIMOHUPOBAHUS TOCYIAPCTBEHHON BIIACTH SIBISIOTCS OOBEKTOM
HalMoOHaNbHOM Oe3omacHocTu. [lepuonuyeckoe NpoBEACHHE BBIOOPOB
MPEACTAaBUTEIbHBIX OpPraHOB BBICTYNAE€T TapaHTOM CBOEBPEMEHHOIO
BOCIIPOU3BOJACTBA MHCTUTYTOB TOCYJAapCTBEHHOW BJIACTM W MECTHOTO
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CaMOYyIIpaBJICHUA U OGGCHG‘II/IBaeT CTa6I/IJIBHOCTB KOHCTUTYHHUOHHOI'O
CTpOSL.

BoiObopsl  ciy’kaT MHAMKATOPOM JIOBEpHsl Hapojaa K BIACTH
U BaXHEUIIMM crocoOoM ee JierutTumanuu. B To ke Bpems, B cuiy
COLIMAJIbHO—TIOJIUTUYECKONH 3HAUYMMOCTH BBIOOPOB, OHM MOTYT CTaTh
O0OBEKTOM NPOTUBONPABHBIX YCTPEMJICHHM pa3lIW4HBIX TPYyNNn H
OTJENbHBIX JIMIl, HANpaBiIeHHbIX Ha (anbcupuKannuo pe3yabTaToB
BBIOOPOB, TIOCPEJICTBOM MAHHUITYJISIIMA C TOJOCAaMH HM30UpaTesneu,
YTO MOXKET, KaK II0Ka3bIBA€T HOBEHIlas HCTOpPUS CTPAHbI, NPUBECTU
K pa3IUYHbIM COLMAIbHO-TIOJUTHYECKUM MOTPSACEHUSM, CIOCOOHBIM
HaHEeCTH yuiep0 HalroHanbHOU 6e3omacHocTH Keiproizckoit PecyOmuku.
[ToaTOoMy rocynapcTBo BripaBe pa3padaThIiBaTh U UCTIOIB30BATh PA3TUIHBIC
HMHCTPYMEHTBI 0OeCTeueHus MPO3PavyHOCTH, YECTHOCTH U CIIPABEUIUBOCTH
MIPOBOAMMBIX BBIOOPOB. OTHUM U3 TAKUX UHCTPYMEHTOB MOXKET SBJISATHCS
HCIOJIb30BaHNE HOBBIX TEXHOJIOTUI B COCTaBICHUU aKTYyaJIU3UPOBAHHOTO
CIIMCKa U30uparesne.

K Bompocam oOecrnieueHuss HAlMOHAJIBHON O€30MAaCHOCTH TaKXe
OTHOCHUTCSI M HCKJIFOUEHUE BO3MOKHOCTH HCIIOJIB30BAHUS IOAJEIBHBIX
JOKYMEHTOB, YyJIOCTOBEPSIOLUIMX JINYHOCTh, BBIAAHHBIX TIpakJaHaMm
Keipreizckoit PecrryOnuku. Hezamuiiennsle oT nogAeiaKu opuIMaIbHbIe
JIOKYMEHTBI HECYT B ce0€ 3HaUUTENIbHYI0 YTPO3Y /1715 0€3011aCHOCTH JTH000T0
rocyzaapcTsa. Takas yrposa MpeanosaracT BO3MOXHOCTb MCIOIb30BaHUS
MOAJENBHBIX JOKYMEHTOB JJI1 COBEPILEHUS HENPaBOMEPHBIX NEHCTBUI
Kak rpaxaaHamu Keipreizckoit PecryOnuku, Tak W HMHOCTpaHHBIMHU
rpaxkJJaHaAMH.

Taxkum o6pazom, OMoMeTprudecKas perucTpalys Tpaxaan C Melbio
CBOCBpCMeHHOﬁ peructpanvu rpaxaadH WU BblAa4YU I/IILGHTI/I(l)I/IKaHI/IOHHI)IX
JAOKYMCHTOB, a TaKXXC COCTAaBJICHUA AKTYyaJIU3UPOBAHHOTO CIIMCKa
n3buparenell, Kak HEOTheMJIEMOW dYacTH W30MpaTebHOTO Tpolecca,
CIIOCOOHOM O0ecrneunTh YecTHbIE, CBOOOJHBIE W MPO3pauHble BHIOOPHI,
ABJIICTCA COPA3MEPHBIM OIrpaHUYCHUCM IIpaBa Ha HCIIPUKOCHOBCHHOCTD
JacTHOM JKM3HM, B paMKax oOecrieyeHus 3alIUThI HaHHOHaHLHOﬁ
0€30MacHOCTH roCyAapCTBa.

Konctutyumonssrit Cyln, YUUTHIBAs BBIIIIEHU3II0KEHHOE,
TpeboBaHUe 00 00513aTEIBHOCTH OMOMETPUIECKON PETUCTPALIMU TPaK/IaH,
ycraHoBieHHoe 3akoHoM Keipreizckoii Pecriy6nuku «O GuomeTrprudeckoit
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peructpanuu rpaxaan Keipreisckoir PecryOnuku», OTMETHII, YTO TaKue
TpeOOBaHUS HAIPABICHBI HA YJIOBIECTBOPEHHUE KAaK MHTEPECOB T'PaXIaH,
TaK U MyOJMYHBIX MHTEPECOB OOIIECTBA, W TAaKOE OrpaHUYEHHUE IpaBa
SIBJISIETCSL NPOIOPLUOHAIBHBIM U COPAa3MEpHBIM, IIPUHATO B Ipenernax
KOHCTUTYLIMOHHBIX TPEOOBaHUH.

B  umenom  mpu3HaB = KOHCTUTYLIMOHHBIM  OTPaHHYCHMS,
YCTAaHOBJICHHBIE B  OCIIAPMBAEMOM  3aKOHE, TEM HE  MEHee,
KoHCTUTYUMOHHBIA Cyd  caenan 3aKOHOJATEN0  COOTBETCTBYIOLIUIA
MIOCBUI, OTMETHUB, YTO TaK HAa3bIBAEMbIC WHBIE 3aJ]a4H, OINPEICIICHHbIC B
ocrapuBaeMoil HOpMe, HECMOTPSI Ha MX FOCYJJaPCTBEHHYIO U COL[UAIBHYIO
3HAYUMOCTb, HOCSAT HEAOMYCTUMO OOOOIIEHHbIH XapakTep, 4TO
SBJISICTCSI HETIPUEMJIEMBIM TP OTPAaHUYEHUU TIPpaB U CBOOOJ dYeIOBEKa
W TpaxaaHuHa, rapaHTupoBaHHbIX KoHctutynumenn  Keipreisckon
PecniyOnuku. YkazaHHbIE 3a/laud, MO CBOCH CYTH, SIBISIOTCS NEISIMU
OCHapuBaeMoOro 3akOHa, JOCTHKEHHE KOTOPBIX  IPEANOJaraeTcs
MOCPEJICTBOM CO3JaHMsI aKTyaJIM3UPOBAHHOM 0a3bl JAHHBIX TIpakIaH
Keipreizckoit PecriyOinku ¢ HCTIONb30BaHUEM OMOMETPUYECKUX JAaHHBIX.

OmnpeneneHue KayeCcTBEHHOTO U KOJMYECTBEHHOI'O COCTaBa
rpaxnaad Ksipreizckoit PecnyOnuky, NpoXKMBAIOLIMX HAa TEPPUTOPUU
Keipreizckoit PecriyOnuku u 3a ee npenenamu; 3¢ dexktuBHas 0oppda ¢
MIPECTYNHOCTBIO, HEJETaIbHOW MHIpaluei, Teppopu3MOM M TOProBIIEH
JIOIBMU; CBOEBPEMEHHOE M KAauyeCTBEHHOE MPEJOCTaBJIECHUE YCIyT
HAaCeJICHUIO HEe PACKPBIBAIOT B IMOJHONW Mepe HaMEpeHUH rocynapcrsa,
HE COJAEp)KaT JIeTAJbHBIX IOJIOKEHHUH, OINpeNeNiomuX HOPsI0K
UCIOJIb30BaHUs 0a3bl OMOMETPUUYECKUX JAHHBIX ISl AOCTHKEHHS 3a7a4
(ueneit) 3akoHa, YCTAaHOBIEHHBIX YACThIO 2 CTAThU 2 3aKOHA.

B 5TOl CBSA3M 3aKOHOJATENIO CIIELYET BHECTH COOTBETCTBYIOLIHUE
n3MeHeHus B 3akoH Keipreisckoit PecnyOnuku «O OGuomMerpuueckoi
peructpanuu rpaxaaH Keipreisckoit PecnyOnmukuy», onpenensromne
TOYHbIE U SICHBbIE I€JIM JAHHOTO 3aKOHA, a TakKe MEXaHU3Mbl HX
noctmxeHus. Ilpu 3TomM  3akoHOAATEN0 HEOOXOAMMO MpPaBUIBHO
HCIIOJIb30BaTh IOPUIMYECKYI0 TEPMHUHOJOTHI0 B 3aKOHOTBOPYECKOM
mpouecce, 4YToObl MCKIIOUUTH JBYCMBICIIEHHOCTh W HEOJIHO3HAYHOE
MOHMMaHWe HOpM  3akoHa. Ilpm co3gaHMM  rocyAapCTBEHHBIX
MH(OPMALIMOHHBIX CUCTEM JOJIKHBI COOIIOAATHCS CAEAYIOIINE YCIOBUS:
(¢ukcupoBaHre OHMOMETPUYECKHMX JAHHBIX TpaxaaH O0e3 YHUKEHUs
JIOCTOMHCTBA JIMYHOCTH M TNPUYMHEHHUS Bpella 370POBbIO; MCKIIIOUEHHUE
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BO3MOXXHOCTH  HE3aKOHHOTO BOCIIPOM3BENEHUS, MHCIIOJIB30BAHUS U
pacrpocTpaHeHHsi OMOMETPUYECKHUX JaHHBIX TpaKAaH; oOecreyeHue
KOH(MUISHIIMATLHOCTH u 0e30macHOoCTH WH(OpMAaNNU, COJAepKaleics
B TOCYJapCTBEHHOH MH(OPMAIIMOHHON CHCTEME, U OrpaHHYCHHE STOMN
uHpOpPMALUK TOJBKO TEMHU CBEIEHHUSIMH, KOTOPbIE HEOOXOIUMBI IS
MPOBEPKH TOMJIUHHOCTH HJICHTU()UKALMOHHBIX JOKYMEHTOB HOBOTO
IIOKOJICHUSI.

Kpome  Toro, KOHCTMTYUMOHHBII CyX  OTMETWI, 4TO
OroMeTpUYeCKre JaHHbIE SBISIOTCS 0CO00 UyBCTBUTEIBHON KaTeropuei
MIEPCOHAIIBHBIX  JIaHHBIX, HE3aKOHHOE  MHCIOJb30BAHME  KOTOPBIX
CO3JaeT Yrpo3y M MOXKET HAHECTH CYIIECTBEHHBIM Bpel IpaBaM U
3aKOHHBIM HMHTEpecaM CYObEeKTOB JTHX JaHHbIX. COOTBETCTBEHHO,
YIOJIHOMOYEHHBI TOCYJIapCTBEHHBI OpraH, B BEJICHHH KOTOPOIO
Haxomarcsi cOOp, XpaHEHUe, MHCIOJIb30BAaHME U  PaCHpPOCTPaHEHUE
OMOMETPUYECKHUX JAaHHBIX, JIOJDKEH OOeCHne4YuTbh HEYKOCHUTEIbHOE
WCIIOJIHEHUE TPeOOBAHUN COOTBETCTBYIOIIMX 3aKOHOB JJII MCKIIIOUEHUS
HECaHKLMOHUPOBAHHOIO JJOCTYyTMa K 0a3e JTaHHbBIX.

Kpowme Toro, KoHCTUTYLIMOHHBIH cy1 00paTHi BHUMAaHUE HAa HOPMY
ocIiapuBaeMoro 3akoHa, MpeyCMaTpUBAIOLIYIO MTOJTydyeHHe HH(popMaIuu
0 OuOMeTpHuYeCKHX JaHHBIX 0e3 corjacus CcyObeKkTa B clydasx,
NIPEyCMOTPEHHBIX 3aKoHOAaTenbcTBOM KoIpreizckoit PecryOnmku, u
OTMETHJI, YTO OCHapuBaeMas HOpMa 3aKoHa He OyJeT MPOTHBOPEUYHUTH
Koncrutynuunu Keipreizckoit PeciyOnuku nmpu yCcioBUH, YTO MOJT TOHSITHEM
«3aKOHOJATENIbCTBO» TOAPAa3yMEBAIOTCS TOJIBKO 3aKOHBI KBIpreI3cKoii
PecnyOiiuku. MHOe MOHMMaHHWE OCMApHBAEMbIX HOPM 3aKOHAa MOXKET
NPUBECTH K HApPYLICHUIO KOHCTUTYLIMOHHON TapaHTHH oOecredyeHus
0€30MaCHOCTH IEPCOHAIBHBIX TaHHBIX, KOHCTUTYLIHOHHBIX MIPAB U CBOOOA
4eJIOBEKA U IPaKIaHuHA. B CBA3M ¢ U3510keHHbIM, KOHCTUTYLIMOHHOM Cy [
PEKOMEHI0BAJl 3aKOHOJATENI0, B LIEIAX UCKIKOYEHUS JIBYCMBICIEHHOCTU
B TMOHMMAaHMUM W TPUMEHEHHUM OCHApUBAaEMBIX HOPM, BHECTH
COOTBETCTBYIOIIME HM3MeHeHUs B 3akoH Keipreizckoit PecryOmuku «O
O6uomeTpruecKoil peructpanuu rpaxkaad Keipreizckoit PecyOmnmkm».

OaHuM u3 JAel, PacCMOTPEHHBIX OpPraHOM KOHCTUTYLIMOHHOIO
KOHTpOJISL B chepe 3aluThl KOHCTUTYLIMOHHBIX IPaB M cBOOOJ rpakIaH
pu UHPOpMaATH3aUHN OOIIECTBEHHOM KU3HU, SIBISIETCS JIET0 O IPOBEPKE
KOHCTUTYLIMOHHOCTH HOpM 3aKoHa « 00 3JIeKTpUYECKON U TOYTOBOM CBSA3WY,
3akoHa «O0 omepaTUBHO-PO3BICKHON AEATEIHLHOCTH» U TOCTAHOBJICHUS
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[IpaBuTenbcTBa B CBSI3W € OOpalleHWEM KOMIAHWHU, 3aHUMAIOIICHCS
MIPOU3BOJICTBOM 3JIEKTPOCUTHAIBHOTO U MPOUYEro 00OpYIOBAHUS CBS3H.
Pemenne o nanHoMy neiny Obu10 BeiHEceHO 22 anpens 2015 roxa’.

[IpenmeTom  paccmoTpeHus opraHa  KOHCTUTYLMOHHOT'O
KOHTpOJII 1O JAaHHOMY J€l1y SIBUIMCh HOPMAaTUBHBIE ITOJIOKEHUS
3akoHa «OO0  oOmepaTUBHO-PO3BICKHOW  JICSITEIIBHOCTH»,  KOTOPBIE
YCTaHABIMBAJIM, 4YTO [EPEYEHb BHUAOB CHEUUAIBHBIX TEXHUYECKHUX
CPEICTB, MpPEJHA3HAYECHHBIX JUIS HEIVIACHOTO MOJy4YeHHs HH(pOpMaIiu
B IMPOLECCE OCYIIECTBICHHUS ONEPATHBHO-PO3BICKHOM IEATEIbHOCTH, a
TAaK)Ke TOPAJOK MX HCIOJIB30BaHUS onpenestorcs I[IpaBurenscTBOM.
Kpome toro, npeameTrom pacCMOTpPEHHsI BBICTYIIHIIO IOJIOKEHUE 3aKOHA
«O0 onepaTUBHO-PO3BICKHOMN AESITEILHOCTUY, i€ TOBOPUIIOCH O TOM, UTO
ONEPATUBHO-PO3BICKHBIE MEPONPUATHUS, CBS3AHHBIE C MCIOJIb30BAHUEM
CeTH CBS3M, TEXHUYECKH OCYILIECTBISIOTCS OPraHAMM HAIMOHAJIBbHON
OesomacHocTM B mopsake, onpenensemoM llpaBurenscTBoM, a
TaK)Ke TIOJOXKEHHEe JTOro 3aKoHa, YCTaHaBJIMBaroIlee OOA3aHHOCTh
ONEpaTOpPOB CBSI3M W OrPAHWYEHUE IPaB MOJb30BATENIEH yCIyramu
CBA3M IIpU  IIPOBEJACHUM  OINEPATUBHO-PO3BICKHBIX  MEPONPHUATHI
U OCYLIECTBJICHUU CIIEICTBEHHbIX JCHUCTBUU. Takke B 3TOM Jielie
ocnapuBanock nocranoninenue [IpasurensctBa Koipreizckoit PecyOnvku
«O0  yrtBepxkaeHun WHCTpyKIMH O TOpSIKE  B3aUMOACHCTBUS
OTIEPAaTOPOB  DJIGKTPOCBSI3M M OMEPATOPOB  MOOWIJIBHOW  COTOBOM
CBA3M C rocyaapcTBeHHbIMU opraHamu Keipreizckoit  PecnyOmmkw,
OCYILIECTBISIIOIIMMHY  ONEPAaTUBHO-PO3BICKHYIO  JEATEIBHOCTBY» IO
(opMe HOPMATHBHOI'O MPABOBOTO aKTa, YTO MPEAINOJArajo IpPOBEPKY
npaBoMouus [IpaButenbcTBa HAa MPUHATHE OCITAPUBAEMOI0O aAKTa.

B ob6ocHoBanme cBoux TpeOOBaHMH 3asBUTENb MPUBOIUII
JOBOJBl O TOM, 4YTO MApJIaMEHT, INPHUMEHSAsS B OCHApUBAEMON HOpME
TEPMHUH «3aKOHOAATEIBCTBO» JONYCTHJ BO3MOXXHOCTb OIPAHUYEHUS
KOHCTUTYLIMOHHBIX ITPAB Y€JIOBEKa U IPaXkJAaHNHA TOJ3aKOHHBIMU aKTaMH,
KOTOpBIE BXOJAT B CUCTEMY 3aKOHOaTeabcTBa Kbiproizckoii Pecy6nukuy,
CO3/1aB TEM CAMbIM YCJIOBHUS JJIs1 IPOU3BOJIBHOTO HE3aKOHHOI'O BTOP KEHMUSI
OINEPATUBHO-PO3BICKHBIX CIYKO B 4YacTHYIO JKM3Hb, YTO SIBIISETCS
HapyuieHueM nonoxxeHud Koncrtutyumu. Ilo MHeHuro 3asgBurens,
Aro0ble Ccilydau BMELIATEIbCTBA B YACTHYIO JKU3Hb YEJIOBEKa, B TOM

* Pemenne KoncTuTynnonHo# manatel BepxoBHoro cyma ot 22 ampens 2015 roxa mo
JIeTly O MPOBEpPKE KOHCTUTYIIMOHHOCTH HOPM 3akoHa «OO0 3JeKTpUYECKOW M TOYTOBOM
cBs13M», 3akoHa «OO0 omepaTUBHO-PO3BICKHOMN EATETHHOCTHY.
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yuciae cOop, XpaHEHHWE W HCHOJb30BaHME HHPOpPMAIMKM O HEH, Kak
Mepbl MPaBOOTPAHUYUTENIFHOTO XapaKTepa JOJDKHBI yCTaHABIMBATHCS
UCKJTIOUUTENIFHO 3aKOHAMH.

CyObekT oOpaiieHuss TakKe MPUBOAUT JOBOJIBI O TOM, YTO
WHcTpykuus, yTBepKIeHHas: OCIapuBaeMbIM IOCTAaHOBIIEHUEM, BO3JIaraet
Ha oIepaTopa COTOBOM CBSI3U HEMIPABOMEPHOE OOpeMEeHEHUE PUOOpETaTh,
o0OecrieunBaTh YCTaHOBKY, (YHKIIMOHHPOBAHHE, MOHTaX, JalibHEHIIee
TEXHUYECKOE 00CITyKMBaHHE U CBOEBPEMEHHOE OOHOBJIEHUE TPOIPAMMHOT0
o0ecrieyeHUss  TEXHUYECKOTO  CpeACTBa  CHUCTEMBbl  oOecredeHHs
ornepaTuBHO-po3bICKHBIX Meponpuatuil (TC COPM) Ha npuHaanexamux
€My CeTSIX U KaHajlax CBSI3U 3a CYET COOCTBEHHBIX CpPEACTB. TeM caMbIM,
rocy/apcTBO HOPMATHBHO 3aKperuisieT o0s3aTebCTBO OM3HEca 3a CBOM
CUET YyCTaHaBJIMBATh TEXHUUYECKOE 000PYJOBaHME, MPEIHA3HAUEHHOE IS
HETJIACHOTO Moy4YeHus nHpopmManuu 06 abOHEHTaX CBSI3U U MOJTyYaeMbIX
uMHU yciyrax cBsizu. [IpuoOpereHue 3a cyeT cpeAcTB oneparopa CBS3U
TC COPM mnpenamnonaraeT €ro mnpaBo COOCTBEHHOCTH Ha HUX, OJHAKO,
UCXOJS U3 Ha3HA4YeHWs JaHHOTO OO0OpyaoBaHUS U 00s3aTEbCTB,
Bo3naraeMbix MHCTpyKuuel Ha omeparopa CBSI3U, MOCIEIHHE HE MOTYT
OCYLIECTBJISATH IPABOMOUHS COOCTBEHHUKA — 00J1a/1aTh, MOJIYy4YaTh BHITOLY
u omnpeaenats opuanyeckyto cyap0y TC COPM. Takoe nosoxeHue, 1o
MHEHUIO 3asBUTENs HapyllaeT rapaHtupoBaHHoe KoHctutynueil mnpaso
HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH.

KoHcTuTynmonsasi manarta, pacCMOTpPEB JaHHOE €O, NpU3Haja
ocllapuBaeMble HOpPMaTHBHBIE MOJIOKeHHsT 3akoHa «OO0 omepaTHBHO-
PO3BICKHOW JesTeTbHOCTH», 3akoHa «O0 3JIeKTpUYECKOH M MOYTOBOU
CBSI3W» HE IIPOTUBOpEUAIUMHU yacTsaMm 1, 2, 3 crateu 29 KoncTutynuu no
CJIEIyIOIIMM OCHOBAHHUSM.

[IpaBo Ha TaliHy nepenucku, TeaeOHHBIX U WHBIX NEPETOBOPOB,
MIOYTOBBIX, TeJErpaHbIX, BSJIEKTPOHHBIX W MHBIX COOOILIEHUI He
SIBJISIETCS a0COJIIOTHBIM MpaBOM M MOXKCT MOABEPTraTbCia OTrpaHUYCHHAM,
A0IMYCKA€MbIM TOJIBKO B COOTBCTCTBUHU C 3aKOHOM M HMCKJIIOUMUTCIIBHO Ha
OCHOBaHuU cyaeOHoro akrta. Ilpu stom TpeGoBanus yactu 2 crateu 20
KoHcTuTtyniun npenonpenensroT KpPUTEPUH BBOJIMMBIX OIPaHWYEHUH,
KOTOPBIC JOJI?KHBI OLITH COpasMCpHbI LEJIAM  3allUThI HaHHOHaHBHOﬁ
0€30MacHOCTH, OOIIECTBEHHOIO TOpsAKa, OXpaHbl 30pOBbI MU
HPaBCTBCHHOCTHU HACCIICHUS, 3allIMTEI IIPpaB U CBO6OI[ APYrux JIAI.
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Takum oOpa3oM, IpaBO 3aKOHOJATEN HA OrpaHUYEHHE TaiHbBI
MIEPENUCKH, TeNe(OHHBIX IEPEroBOPOB, MOYTOBBIX, TelerpadHbIX U
MHBIX coo0mIeHuii obecrneunBaeTcs B Keipresckoit PecriyOnrke corimacHo
KoHCcTUTYyIMM M B COOTBETCTBUHU C OOLICTIPU3HAHHBIMH MPUHIUIAMUA U
HOpMaMHM MEKIyHapOIHOTO IIpaBa; IpaBOOr paHIYEHHS JTOJKHBI BBOAUTHCS
3aKOHOM, B KOTOPOM YCTaHaBIIMBAIOTCS MpEAEsbl, OCHOBAHUS, YCIOBUS
U TOPSIIOK €ro OCYIIECTBJICHHUS; BMEIIATEIbCTBO HCHOIHUTEIBHBIX
OpraHoOB BJACTH B IIPAaBO Ha TaiiHy NMepenucKu, Tee()OHHbBIX IEPETOBOPOB,
MOYTOBBIX, TeNerpadHbIX U HHBIX COOOIIEHUH OITyCKaeTCs HA OCHOBAHUHU
3aKOHA M 10 PEUICHUIO CyJa; OTPaHWYEHHUE MpaBa Ha TalHY MEPENUCKH,
Tes1e(hOHHBIX TIEPErOBOPOB, MOYTOBBIX, TeJIeTrpa(HBIX U MHBIX COOOIICHUH
OCYILIECTBIISICTCS B OOIIE3HAYUMBIX KOHCTUTYLIMOHHBIX IETISX.

I[To cBoum memsiM, 3amadaM, crocod0aM WX — pelIeHUus
OHepaTI/IBHO-pOSBICKHaSI NCATCIIBHOCTD O6T)CKTI/IBHO CBs3aHa C
HGO6XO}II/IMOCTI)I-O OFpaHI/IquI/ISI KOHCTI/ITYHI/IOHHBIX npaB JIMYHOCTHU,
BOBJICKA€MOM B cpepy €€ OCYIIECTBICHUSI.

HpOBepHeMLIe Ha HOpeAMET KOHCTUTYHHOHHOCTH HOPMATUBHBIC
nojoxkeHus 3akoHa «O0 OHepaTHBHO-pO3LICKHOﬁ ACATCIIBHOCTH) HE
COACPIKUT KaKHX-JTH00 HOHOX(CHHﬁ, KOTOPBIC MOT'JIN ObI OBITH paciCHCHBI
KaK Hapylaromue 1rnmpaBo Ha YaCTHYIO KU3Hb, B TOM YUCJIC [IPABO HA TaﬁHy
NEepCIUCKH, Teﬂe(I)OHHLIX " UHBIX TIEPCTrOBOPOB, TOYTOBBIX, Teﬂel"pa(bHBIX,
OJICKTPOHHBIX W HWHBIX COO6H_ICHI/II>'I. COOTBCTCTBCHHO, ucxoada wus
Cl'IeI_II/I(bI/IKI/I HCIIOJIb30BAHUA CIICHUAJIBHBIX TCEXHHUYCCKUX CPCIACTB, HCT
H606XOI[I/IMOCTI/I B CO,Z[@p)K&TGJ'IBHOfI periiamMeHTalu AJaHHOI'0 BOIIpOCa
3dKOHaMH, TaKOC IPaBOBOC PCTYJIUPOBAHHUC MOKET OBITh OCYHICCTBJICHO
Ha YPOBHC IIOJA3aKOHHOI'O HOPMOTBOPYCCTBA.

He3akoHHoe  ucmonb3oBaHME — CHEUUAIBHBIX  TEXHUYECKUX
CPEJICTB, IMpeIHa3HAYEHHBIX Ul HErJacHOro Mody4deHHus MHpopMaluu,
B CHJIy NPHUCYIIMX UM CBOMCTB NPEAOCTaBISET BO3MOXKHOCTb CEPHE3HO
BTOPraThCsl B ySI3BUMYIO JUIsl BHEIIIHETO BMEIATENbCTBA CPepy H4aCTHOU
KU3HM MHAMBHMJA O€3 ero corjacusi M BeJIeT K HapylIeHHIO IpaB
JMYHOCTH, TapaHTUpOBaHHBIX cTaTbel 29 Konctutyuuu. B 3To0ii cBsizm
[IpaBuTenbcTBO 0053aHO yperyJaupoBaTh AESTENBHOCTh MO pa3palboTke,
MIPOU3BOJICTBY, PEATU3allUU U TPUOOPETEHUIO CIEIMATbHBIX TEXHUUECKUX
CPEJICTB, MOPAAOK X PETUCTPALIMU U YU€Ta, ONPEACIIATh UX TEXHUUECKHE
XapaKTePUCTUKU M MapaMeTpbl B LEJIX UCKIOYEHHS] UX HeJIerallbHOTO
WCTIONB30BaHUS, U TEM CaMbIM — HaHECEHHs YyiiepOa 0e30MacHOCTH
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rocy/apcTBa, mpaBaM M cBOOOIaM YeTIOBEKa.

Ucxonst w3 Toro, uro wucnonb3oBanue TC COPM tpebyer
COTJIACOBAHHBIX JICUCTBUI YINOJHOMOYEHHOTO OpraHa U oleparopa
CBSI3M, KOHKpETH3alusl U JeTanu3aius crneuuukud ux B3auUMOACHCTBUS
MOJKET OBITh YPEryJIMpOBaHa M0A3aKOHHBIMU HOPMATHUBHBIMU ITPABOBBIMU
aKTaMu, BKJIt0UYasi IpopaboTKy TEXHUYECKOTO perjiaMeHTa, pacipe/1eeHUs
30H OTBETCTBEHHOCTH, PELICHHUs] MHBIX TEXHUYECKHX BOIIPOCOB. Takoe
IIPAaBOBOE YPETyJINPOBAaHUE OCYILECTBIIEHO [ [paBuTEIBCTBOM IOCPEICTBOM
npuHATHS TocTaHoBieHUs «OO0 yTBepkaeHUM WHCTpyKuMHM O mHOpsiake
B3aMMO/JICHCTBUSL ONEPATOPOB JJIEKTPOCBSI3U M MOOWJIbHOM COTOBOM
CBA3M C rocyaapcTBeHHbIMU opraHamu Keipreizckoit PecnyOmnmkw,
OCYILECTBISIOIIMMHU OIEPATUBHO-PO3BICKHYIO JI€SITEIIBHOCTDY.

Boznoxenne Ha  opraHbl  HallMOHAJBbHOW  0€30MacHOCTH
TEXHUUYECKOTO OCYLIECTBIIEHUSI ONEPATUBHO-PO3BICKHBIX MEPOIPUITHI B
CeTsAX U KaHajlaX CBSI3H MPEOIPEIeIEHO HEOOXOIUMOCTBIO YCTaHOBIICHHS
€IMHOI0 OpraHa, OTBETCTBEHHOI'O 3a YCTAHOBKY, MCIIOJIb30BaHHE
U COXPAaHHOCTh MPOrPaMMHOTO OOECIEYeHMs, €ro TEeXHHYECKOoe
o0cCITy’)KMBaHHE U HOPMAJIbHYIO 3KCILTyaTalltIo, a TJIaBHOE — oOecreueHune
3aKOHHOCTH U COOJIIOJICHHE pEeXHMa CEKPETHOCTH IpH IPOBEACHUU
OIIEPaTUBHO-PO3BICKHBIX MEPOIIPUATHIA.

BoiTekaromass 13 ocrnapuBaeMoil HOpMbI 3akoHa KbIpreizckoit
Peciy6nmuku «O0 25IeKTpUUECKOM M TOYTOBOM CBSI3M» OOSI3aHHOCTH
orepaTopa COTOBOM CBSI3M IMPENOCTABIATH HEOOXOAMMYIO HMH(OPMAINIO
00ycIIoBJIeHa 3a]a4aMu OTIEPATUBHO-PO3BICKHOM JieaTenbHOCTH. [Ipu sTOM
JESTENIbHOCTh YIIOJIHOMOYEHHBIX TOCYJAapCTBEHHBIX OpPraHOB JIOJKHA
MIPOTEKaTh HCKIIOYUTEIBHO B IMPEAYCMOTPEHHBIX 3aKOHOM TMOpPSAKE U
dbopMax, a Takxke B NpeJesiax OIpe/leIeHHON 3aKOHOM KOMIIETEHIUH.
CnenoBarenbHO, JitoOble IEHCTBUS, B TOM YHCIIE HCTPEOOBAHUE U U3BITHE
nH(pOpMaliH, 3aTParuBalolue OXpPaHIEMbIe 3aKOHOM TallHy MEpEenCKH,
TeNe(QOHHBIX M HMHBIX NEPEroBOPOB, TelerpadHbIX U MHBIX COOOIEHUH,
NepelaBaeMbIX 10 CETSAM 3JIEKTPUUYECKUN CBSI3U, JAOIYCKAIOTCS B CTPOTO
YCTAHOBJICHHBIX IENAX M HUCKIYMUTEIbHO HAa OCHOBaHHMM CYAEOHOTO
akta. OcmapuBaemass HOpMa SIBJIIETCSI HMCXOJHOM TMpaBOBOM 0a30M,
Ha OCHOBaHMM KOTOPOHM MOTYT pa3pabaTbiBaTbCsi U NPUHUMATHCS
M0/I3aKOHHbIE HOPMAaTUBHBIE INPABOBbIE AKThI, PErYJIUPYIOLINE MpaBHiia
U IpoLeaypbl B3aUMOIEHCTBHS ONEpAaToOpa CBA3M C YHOJTHOMOYEHHBIMU
opranamu. IIpu sTOM, HaHHass HOpMa HE OTMEHSET KOHCTUTYIIMOHHOE
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TpeOoBaHME O HEOOXOIUMOCTH CyAeOHOTO aKTa HJsl OCYIIECTBICHUS
OIEPATUBHO-PO3BICKHBIX MEPONIPUATHM, 3aTparuBarOLINX [IPaBa YEJIOBEKa,
rapaHTupoBaHHbIX KoHCcTUTYIHEH.

Crnenyroniee penieHue OpraHa KOHCTUTYLHOHHOTO KOHTPOJIS
Koipreisckoit PecriyOnmuku ObuIO 10 BONPOCY OTKPBITOIO YKa3aHUS
CBeZIeHHs] 00 STHUYECKOW MPUHAAJIC)KHOCTH Ha OHIIEKTPOHHOM YHIIE
nacrnopta rpaxkaanuHa Keipreizckoit Pecry6nuku o6pasua 2017 rona (ID-
KapTa), yTBEPKJICHHOro ToctaHoBieHueM l[IpaButenscTBa Kbipreickoi
PecryOmuku’.

CyOnbexT oOpalieHus B CBOEM X0JaTaliCTBE OTMEYAJ, YTO B OCIIAPHUBAEMOM
[lonoxxennun  otaenbHas  rpada,  ONUCHIBAIOMIAA  STHUYECKYIO
MPUHAIICKHOCTD (HAIIMOHAJIBHOCTh) TPaKIaHWHA B IACIIOPTaX CBEACHUE
00 3THUYECKOI MPUHAJIEKHOCTH, HE YKa3bIBAETCS OTKPBITO U CO/IEPIKaHUE
nHpOpPMALUN «ITHUYECKAs] TNPHUHAUICKHOCTH» Ha AIIEKTPOHHOM YHIIE
yKa3bIBaeTCs M0 XkKeJaHuio 3asButess. OOpalaronas cTopoHa oTMevaia,
yro B coorBeTcTBUM ¢ KoHctutynmeit Ksipreickoit PecmyOmuku
KaX/IbIil 4eJOBEK M TPaKIaHUH I0JIb3YETCS KOHCTHUTYLMOHHBIM IIPABOM
CBOOOJTHO OMPENAETATh U YKa3bIBaTh CBOIO 3THUYECKYIO PUHA/IICKHOCTb.
Hcknrouenue rpadsl, ykasblBarolleil HallMOHAJIBHOCTh TpaKIaHWHA B
HOBOM mnacnopte obpasua 2017 rona sBiseTcs HE TOJIBKO HAPYLICHUEM
IIpaB 4YeJIOBEKa M Tpa)kJIaHUHA, HO U MPOBOJUMON IMOJUTHKOU MPOTUB
HaIlMH KbIPTBI30B.

KoHcTUTYIMOHHBIH CyJl, 000CHOBBIBasi CBOIO TIPABOBYIO MO3HIIHIO,
OTMETHJI cliieAytoniee. Jlekmapamusi 0 rocyIapcTBEHHOM CYBEPEHHTETE
Peciy6nmuku Keipreizcran ot 15 nmekabps 1990 roma mpoBosrimacuia,
YTO TpaKIaHE PECIyOJIMKH BCEX HAIIMOHAIBLHOCTEH COCTaBISIOT HApO[
Pecny6smku KeIprbi3cTan, KOTOPBIH SIBISICTCSI € IMHCTBEHHBIM HCTOYHUKOM
TOCYJTapCTBEHHOH BIIACTH B PECITyOJIHKE.

SIBISISACH JTIOTMYCCKHUM MPOAOJDKCHUEM BOJICU3BABJIICHHUA Hapoza,

3 Pemenne KoncturyironHoit manatsl Bepxosroro cyna Keiprasckoit Pecriy6muku ot 14
okTs10pst 2020 roja 1o ey o NMpoBepKe KOHCTHUTYLIHOHHOCTH NyHKTa 3 [TosnoxeHus o0
UIeHTH(UKAIMOHHOM KapTe - macrnopre rpaxaanuHa Keipreisckoit PecryOnukm oOpasna
2017 roma (ID-kapta), yTBepkIeHHOro noctaHoBneHueM [IpaBurenscTBa KbIpreIzckoit
Pecniy6nuku ot 3 anpens 2017 roga Ne 197 «O0 uaeHTUDUKAIIMOHHON KapTe-TaciopTe
rpaxaannHa Keipreickoit Pecriyomuku obpasua 2017 roma (ID-kapra)», B KOTOpoM
CBeIeHHE 00 STHUYECKOW MPUHAIICKHOCTH HE YKa3bIBACTCS OTKPBITO M COJEpKaHHE
uH(pOpMaLINK «ITHHYECKAsI IPUHAIIISKHOCTD (110 JKEJIAHHIO 3asBUTEIS)» Ha 3JICKTPOHHOM
YHIIE.
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Koncrurynust Keipreizckoit Pecriybnuku B cBoeii mpeaMOysie ycTaHOBHIIA
HCXOJHbIE IPUHIMIIBI, HA KOTOPBIX OCHOBBIBAIOTCS BCE IOCIIECIYIOLIUE
KOHCTUTYLIMOHHBIE ~ yYCTAHOBJICHHs, 0CO00 OO0O3HAYMB 3HAYUMOCTh
€IUHCTBA HApPOJA B YKPEIUICHUU KBIPIBI3CKOM T'OCYJAapCTBEHHOCTH U
rOCyJapCTBEHHOTO CyBEPEHUTETA.

B TO ke Bpems, OCO3HaHHE TpakJaHAMU CTpaHbl CBOEH
MPUHAJICKHOCTH K €IMHOMY FOCYapCTBY HE MCKIIIOYAET MPABO KAXKIIOTO
Ha COLMAIbHYIO UJICHTUYHOCT.

CoumanbHas MIEHTUYHOCTh — 3TO BOCIpPHATHE ce0sl Kak 4ieHa
OIPEEICHHON I'PYIIIBI, OLIYIIEHUE IIPUHAMIEKHOCTH U SMOLIMOHAIBHON
NPUBSI3aHHOCTH K Heil. OpHOW M3 pa3sHOBUIHOCTEH COLMAIBHON
HUJEHTUYHOCTHU UHJUBH/IA SIBJISAETCS dTHUYECKAs [IPUHAIIEKHOCTb, TO €CTh
OCO3HAHME YEJIOBEKOM ce0sl KaK MpeACTaBUTENS ONPEeIEHHOIO 3THOCA.

DTHHUYECKas] TPUHAJJICKHOCTh 3aJa€TCsS BMECTE C POXKICHUEM,
YMEHHEM TOBOPUTH Ha POIHOM SA3BIKE, KYJIBTYPHBIM OKDYXECHUEM U
APYruMu SBJICHUSAMH BBUAY 4YC€TO MHAWBUAY CTAHOBUTCSA CBOMCTBEHHBIM
COIIPOBOXKAAOIINEC OTHUYHOCTHU IIPU3HAKKW TaKWE, KaK A3bIK, WM,
npeAcTaBieHue 00 0oOmeM TMPOUCXOXKIEHUH, TMPUBSI3aHHOCTh K
OTIPENICTICHHOW TEPPUTOPHUH, PEIUTHH, OOIeld cHcTeMe IEHHOCTEH,
TPYIIIOBON COJMJIAPHOCTH, HAa OCHOBE KOTOPBIX MOCTOPOHHUE JIETKO
aTpuOyTHUPYIOT UHIUBUA.

3amaya rocymapcTBa B OTHX YCJIOBHSX 3akKilO4yaercs B
(dhopMUpOBaHUU B OOIIECTBE YBAKUTEIHHOTO OTHOMICHHUS K CAaMOOBITHOM
KyJbTYpE, POJHOMY SI3bIKY, CBOCOOpa3HI0 OOBIYaCB M TPATUIUN JOIEH
000N ATHUYECKON OOIIMHOCTH, a TAaKXKE B HCKOPCHCHUH ATHUYCCKUX
MpelpaccyqKoB, CO3AaHMM  YCJIOBMHA  JJs  CaMOOIpeNIeseHHs U
caMopeanu3alii WHIWBUJA B BOMPOCE ITHUYCCKOH MPHUHAIICKHOCTH,
obOecreyeHnss aBTOHOMHH U HE3aBUCUMOCTH €0 BOJIU.

Bmecre ¢ teM, KOHCTUTYLMOHHBIM Cyx OTMETHJ, 4YTO HHU IIpU
KaKUX 0OCTOATENbCTBAX ITHUYECKAS IPUHAIJIEAKHOCTh HE MOYKET CIIYKUTh
OCHOBAHMEM KakK IJIsi MPEIOCTABICHUS JUIYy KaKUX-JIMOO NPHUBHIETHH,
Tak WU JUIsl orpaHudeHust ero mnpas, m60 Kouctutyuus Ksipreizckoit
PecnyOnukn ycTaHaBiuBaeT Oe3ycIOBHOE PaBEHCTBO IpaB U CBOOOT
YeroBeKa W TpaXJaHWHA HE3aBUCHMO, IMMOMHUMO Mpodero, oT (dakra
STHUYECKOM MpUHAIISKHOCTH. JlaHHas rapaHTuss o0OecreuynuBaeTcs
IIPETyCMOTPEHHOM 3aKOHOAATEILCTBOM OTBETCTBEHHOCTBIO 32 HAPYILIEHUE
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MIPUHIUIIA PABHOIIPABUS B 3aBUCUMOCTH OT I10JI1a, PACHI, HALIMOHAJIBHOCTH,
SI3bIKA, UHBAJIMTHOCTH, STHUYECKON ITPUHAJICKHOCTH, BEPOUCIIOBEIAHHUS,
BO3pacTa, TIOJUTHYECKUX WM UHBIX yOexaeHwid, oOpa3oBaHus,
IIPOUCXOXKACHUS, UMYILIECTBEHHOI'O WJIX UHOTO IIOJIOXKCHUS.

B coorBerctBuu ¢ Koucturyuumeit Keipreizckoit PecrnyOnuku
KaKIpld HMMEeT IMpaBO CBOOOJHO OIpenessTh U YyKa3blBaTh CBONO
STHUYECKYIO MPUHAUICKHOCTh. MHadue roBops, KaxkJ10My MpeJOCTABIECHO
MIpaBO IO CBOEMY YCMOTPEHHMIO, BO-IIEPBBIX, OIPEAENATh, BO-BTOPBIX
YKa3blBaTb B JOKYMEHTE, KAacaroIleMcs JaHHOIO 4YEJIOBEKa, CBOKO
THUYECKYIO IPUHAICKHOCTD, JINOO BOBCE OTKA3aThCS OT €€ yKa3aHMsL.

1o cBOEMY CMBICITY M COEPKAHUIO KOHCTUTYLIUOHHOE MOJI0KEHHUE
0 TIpaBe CBOOOJHO OIPENENATh CBOIO STHUYECKYIO NPHUHAIEHKHOCTD
03HA4aeT CO3HATEIbHBIM AKT CAMOONPEIEIICHUS 4YEJIOBEKA, OTHECEHMS
camoro ce0s K Onpe1eJIeHHOM STHUUECKOM OOIITHOCTH, 2 TAK)KE BO3MOXKHOCTb
BbIOOpa COOCTBEHHOM KYJIBTYPHOM UIEHTHYHOCTH U IIPABO yIOBIETBOPSTH
MHTEPECHI U 3aIPOCHI, CBSI3aHHBIE C ATHUUECKON MPUHAIEKHOCTBIO.

[lon TakuMm  /103BOJIEHMEM KAk  «CBOOOJHO  yKa3bIBaTh»
Konctutynuus Keipreisckoit Pecnybnuku ycmarpuBaeT HEOOXOAMMOCTh
MPEIOCTABJICHUSl KaXJI0My, Kak (opMy CaMOBBIPDaXKEHHUS JIMYHOCTH,
MpaBo MpPHUAABATh TJIACHOCTH, CBOOOJHO BBIpa)XXaTh U PacIpOCTPAHATh
“HpOpMAIIMIO O CBOEM HJTHUYECKOM TMPUHAIJICKHOCTH B JIFOOBIX
OOIIEeTIOCTYIHBIX MCTOYHUKAX, B TOM YHUCIE O(UIHANIBHBIX JTOKYMEHTAX,
KacarolUXCcsl KOHKPETHOTO YeJIOBEKa.

Mexny TEM, KOHCTUTYLMOHHO-TIPaBOBOI CMBICTT
IPEIOCTAaBIIEMOTO MpaBa 3aKII0YaeTcs HE TOJNBKO B BO3MOKHOCTH
YeJoBeKa OIpPENeTsATh UM HE ONPEeNsITh, YKa3bIBaTh WM HE YKA3bIBATh
CBOIO DTHUYECKYIO MPUHAMICKHOCTD AJISl PA3IMYHOIO POJa IOPUIUIECKH
3HAYUMBIX IIeJIel, HO U BOBCE OTKAa3aThCsl OT OMpPEICICHUS U YKa3aHUs
CBOCH JTHMYECKON MPHUHAJICKHOCTH, WM K€ Mpuaath e dopmy
OTPaHUYEHHOTO JTOCTYyIA.

OpnnoBpemenHo ¢ 3tuM Konctutyuus Keipreizckoit Pecriyonuku
YCTaHABIMBACT NPUHLUINAIBHYI HEJONYCTUMOCTh IPUHYXKACHUS K
OIIPEEIICHUIO M YKa3aHUIO YEJIOBEKOM CBOCH Y THUYECKON IIPUHAIIIEKHOCTH.
B nenom ganHas cTaThs B UMIIEPATUBHOM IOPSAKE CTABUT B 3aBUCUMOCTD
ounmansHOE GUKCUPOBAHKE CBEJICHHUH 00 STHUUECKON MPUHAIEKHOCTH
WHIWBUAA B KaKUX-TMOO JIOKYMEHTaX, BBIAaBAEMBIX B LEJISIX €ro
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I/I,Z[GHTI/I(bI/IKaL[I/II/I, OT €10 BOJIM.

Bonee Toro, B 11e715X HEYKOCHUTEILHOTO 00ecieueHust COOTI0ACHUS
3ampeTa Ha MPUHYKJIEHHUE K ONPEACSICHUIO U YKA3aHUIO YEJI0BEKOM CBOEH
sTHUYecKON mnpuHamiexxHoct Koncruryius Keipreizckoit PecnyOmnvku
OTHecJa ee K a0COJIOTHBIM U HE MOJIekKAIIUM KaKUM-IHU00 U3MEHEHUSIM.
DTO 03HAYaeT, YTO CBOOO1a BEIOOPA CBOCH 3THUUECKOU MPUHAJIC)KHOCTH,
MpUJIaHusl €€ TJIACHOCTH, SIBISETCS MCKIIOUYMTEIbHOW TpUBUIIETHEN
Ka)KJIOTO YEJIOBEKA U TOCYIapCTBO HE MOKET MPUHYKIATh €ro K TAKOMY
BBIOOPY WJIM K€ OKa3bIBaTh HA HETO KaKOe-IMOO HHOE BO3/ICHCTBUE.

Hanuonanenele macnopta rpaxiaan Keipreizckoit PecnyGuuku
SBJIAIOTCSL  JOKYMEHTaMH, YyIOCTOBEPSIOUIMMH JIMYHOCTh TI'paXkJaH
Koipreizckoit  PecniyOnukud ¥ MOATBEP)KAAIOMUMH  BCTPOSHHBIM
JIEKTPOHHBIM YUIIOM, KOTOPBIA SIBJISIETCA HEOTHEMJIEMOM YacTbiO
acropra.

OcnapuBaemMblii oOpamatomieiicss cropoHoit HopMbl Ilonoxkenus
YCTaHABIMBAaET [E€pPEUYCHb CBEJCHHUM, NOJUIEKAUIMX BKIIOYEHUIO B
ID-kapry. Ilpm sTOM cCBeneHUs NOApa3/e/ieHbl HAa JIBE KaTErOpuu: B
TEKCTOBOM BHJE W Ha 3JEKTpOHHOM uwurne. CBeJeHHs, Kacaroluecs
STHUYECKON PUHAJIEKHOCTH 110 JKETaHHIO 3asBUTENSI BKJIIOYEH B KOHTEHT
3JIEKTPOHHOTO YHIIA.

DNEKTPOHHBIM YUM — 3TO YHUCIOBOW HHTETPANIbHBIM IMPOLIeccop
(o7eKTpOHHAsT MHUKpPOCXeMa), BCTPOCHHBIM B HWACHTU(UKALUOHHYIO
KapTy — macmopt oOpasua 2017 rona, MO3BOJISIONIMN MPOU3BOIUTH
3amuch, 00pabOTKy M XpaHEHHE MEPCOHANBHBIX U OHMOMETPHUECKHX
JTAHHBIX 3asBUTENS  YMOJHOMOYEHHBIM OpPraHOM [0  peaju3aluu
rOCy/AapCTBEHHOW MOJIUTHUKHU B 00JIACTH PErHCTpaIli HACEJICHUS U aKTOB
TPaXXTaHCKOTO COCTOSHUS. TO eCTh BKJIIOYEHHE B JIIEKTPOHHBIN YU
CBEJICHHI 00 STHUYECKOW MPUHAAICKHOCTH O3HAYAET HCIOIb30BAHHE
KpUNTOrpaQUueckux TEXHOJOTUH B MLENISIX OTrpaHUYEHUs JOoCTyna K
colepskamieiics B HeM HMH(OpMAaIMH, YTO BO3MOXKHO JIMIIL TIO BOJE
CaMoOro 4YellOBeKa, KOTOPBIH JKeJIaeT OMPEACNUTh CBOI STHUYECKYIO
MIPUHA/JICKHOCTh, HO YKa3blBaTh €€ B 3aKpPBITOM pexume. Jpyrumu
CIIOBaMH, TpHU >KETAaHUHM 3asABUTENS O BKJIIOYEHUHU CBEICHHM O €ro
ATHUYECKON MPUHAANEKHOCTH B 3JIEKTPOHHBIN YHI, TO €CTh COJAEpPIKATh
JTaHHY!0 WHGOPMALMI0O B pPEXUME OTPAaHMYEHHOTO [OCTyMa, SBISETCS
onHOM M3 ¢dopM peanusaluyd KOHCTUTYLMOHHOTO MpaBa Ha CBOOOIY
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ONpEIEeICHUsI U YKa3aHHUs CBOEH HTHUYECKOM INPUHAICKHOCTH U HE
MokeT npotuBopeunth Koncturynuu Keiprezckoit PecriyGnuku.

Opnako, B TO e BpeMs, HE IMPEJOCTaBICHUE BO3MOXKHOCTU
yKa3blBaTh B TEKCTOBOM Buje B ID-kapre cBenenHuii 006 »THHUECKOH
MIPUHAAJICKHOCTH, €CIIU 3TOrO JKEJIAeT CaM 3asBUTENb, O3HAYAET MPSIMOE
HapylUIeHHe IpaBa Ha MPUAaHKUE TJIACHOCTH MJITH K€ paCIIPOCTPaHEHUE UHBIM
o0pa3om uHpopmalu 0 CBOEH ITHUYECKOM MPUHAATICKHOCTH, B TOM UHCIIE
B ID-kapTe, y10CTOBEPSIOMIEro JIMYHOCTh KOHKPETHOTO uenoBeka. To ecTh
Hapyuaer rapaHtuu, npegycmorpeHHbie Koncrtutynumeinn Keipreizckoi
PecriyOnuku o mpaBe Kaxxaoro cBOOOJHO ONPENENSITh U YKa3bIBaTh CBOIO
STHUYECKYIO TPUHA]IICKHOCTb.

KOHCTUTYLIMOHHBIN CyJ TakKe yKa3al HOPMOTBOPIY O TOM,
YTO B MpOLECCE NPUBEACHHSI OCIAPUBAEMOIO aKTa B COOTBETCTBUE C
KOHCTUTYLIMOHHBIMHU TPeOOBAHUSAMU CIEIYET UMETh B BHJY, YTO B CHIY
HopM Konctutynuu Keipreizckoit Pecniy6inku cyiiecTByomuii 3anper Ha
"r00bIe (POPMBI MPUHYKIEHHS K ONPEACIICHUIO M YKa3aHUIO ATHUYECKON
MIPUHAAIICKHOCTH Y€JI0BEKa U IPa)K1TaHuHA HE MOXKET ObITh OTPaHUYECH.

Takum oOpa3om, B HACTOSIIIEE BpeMsI BCE CTPaHbl MUpPa B TOM WJTH
WHOW CTEMEeHH OCYIIECTBIAIOT TpollecC WMH(OpMaTu3aluu, B KOTOPOM
€CTh KaK IMPEeUMYIIECTBa, TaK U HeJocTaTku. CaMoe riaBHOE He0OX0IMMO
MPaBUIILHO €€ BHEAPSATH B OOIIECTBEHHYIO JKHW3Hb C TOYKH 3PEHUS
obecrieueHus U 3alIUTHl (PYyHIAMEHTAIBHBIX TIPaB M CBOOO]I YeIOBEKa U
TpakJIaHUHA.
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JUDICIAL ACTIVISM AND REASONABLE RESTRAINT IN
DECISIONS CONSTITUTIONAL COURT
OF THE KYRGYZ REPUBLIC!

Meergul Bobukeeva

Judge of the Constitutional Court
of the Kyrgyz Republic

The constitutional justice body of the Kyrgyz Republic, since its
formation as an institution of constitutional control after the events of April
7,2010, subsequently and after the constitutional reform of 2021, has issued
117 decisions. During this period, the Constitutional Court in its decisions
applied various approaches of constitutional justice, including judicial
activism and reasonable restraint. These approaches have different goals. If
reasonable restraint helps to maintain a balance between the three branches
of government, leaving the norms of the existing law constitutional, then
judicial activism provides an opportunity to cancel certain normative
judgments of'the legislator. In both cases, the application of these approaches
by the body of constitutional justice is aimed at ensuring the principle of
checks and balances in state power.

As you know, the term “judicial activism” is the doctrine of the
administration of justice, which came from the judicial practice of the
United States. The basic concept of this doctrine is that judges, based
on their political role, should intervene when the legitimately elected
representative government either does not act when necessary or passes
laws that violate fundamental constitutional values. At the same time, it
should be noted that the named doctrine in their activities can be applied
exclusively by constitutional courts by virtue of their mission, status and

' The body of constitutional justice of the Kyrgyz Republic until May 5, 2021 was referred
to as the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic, after that
date it was renamed the Constitutional Court. However, the legal positions in previous
decisions are considered to be those of the current body. In this connection, for the
purposes of this article, the name “Constitutional Court” will be used.
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powers.

We believe that it is in the constitutional litigation that judges
should go beyond a specific dispute and understand that their decision is
very important not only for restoring justice, but also for regulating social
relations that arise in the future.

The main task of judges, relying on various grounds, including
the arguments of legal science, is to prove the need for certain regulatory
requirements and state coercion’. With regard to the doctrine of judicial
restraint, it is the opposite approach to judicial activism. In the decision
where judicial restraint was applied, the Constitutional Court declared
the conformity of the contested act with the Constitution, gave its own
constitutional interpretation of their meaning, in order to ensure peace and
stability in the country.

Nevertheless, activism in court decisions, and sometimes restraint,
always cause discussions, and the rule-making body, whose acts were the
subject of consideration by the constitutional justice body, argues that
the Constitutional Court exceeds its powers, or the other losing party,
condemning, believes that the Constitutional Court the court stepped
aside from solving the legal problem. At the same time, the legislature
substantiates its disagreement with the decision of the Constitutional Court
by the fact that it is the representative and servant of the people and knows
its desires better, while forgetting that judges are servants of the law and the
Constitution.

In this connection, it seems appropriate to cite the decisions of the
Constitutional Court, in which judicial activism and reasonable restraint
were applied, and to clarify what were the legal consequences of these
decisions.

In the practice of the body of constitutional justice of the Kyrgyz
Republic, there is a decision, when assessing the constitutionality of an
act of the Provisional Government, where the doctrine of judicial activism
was applied. It should be noted that in the Kyrgyz Republic the transfer of
full state power to the Provisional Government on April 7, 2010 was the
result of the socio-political events that took place in the country, this body
adopted Decrees during the period of its activity, which later became the

2 THE CONCEPT OF “INTERPRETIVISM” IN THE ACTIVITIES OF THE US
SUPREME COURT, V.N. Safonov.
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object of constitutional control®.

Appealing to the Constitutional Court, the petitioning party in this
case substantiated its arguments by the fact that, according to Article 12
of the Constitution, nationalization can be carried out only on the basis
of the law with compensation for the value of property and other losses.
Thus, failure to comply with the two mandatory conditions established
by parts 2 and 3 of Article 12 of the Constitution is a direct violation of
the Constitution, which is an act of direct action and has supreme legal
force. The applicant also noted that according to Decree No. 1 of April
7, 2010, the Provisional Government was authorized by it to exercise the
functions and powers of the President, the Jogorku Kenesh (Parliament)
and the Government. However, when the impugned Decree was adopted,
the legal procedures for the implementation of nationalization established
by law and the mechanism for implementing the act of nationalization by
the Provisional Government were not observed. Moreover, in accordance
with Decree No. 103 of July 19, 2010 “On the Approval of the Procedure
for the Compulsory Seizure of Property”, nationalized property should be
understood as property identified by law enforcement agencies and related
to the family of the former president of the country and his entourage, as
well as property privatized in period from 2005 to 2010 using the method
without pricing. As the addressing parties noted, as a result of the adoption
of the decrees, the expropriation of the property of participants in shared
construction in the form of nationalization actually took place. In the same
time, Article 12 of the Constitution provides for the possibility of forcible
seizure of property only on the basis of a court decision. Compulsory
seizure of property is allowed in certain cases provided for by law, while
the legality of such seizure is subject to mandatory consideration by the
court.

Despite the fact that the decrees of the Provisional Government were
not in the system of normative legal acts of the country, the Constitutional
Court, in order to eliminate legal uncertainty, as well as to ensure access to
justice for citizens to protect private property, adopted and expressed in its
decision the following legal position.

3 Decision of the Constitutional Court of the Kyrgyz Republic on July 11, 2014 on the case
of checking the constitutionality of Decrees of the Provisional Government of the Kyrgyz
Republic dated November 3, 2010 No. 146 “On the nationalization of a land plot and
non-residential premises located at the address: Jalal-Abad city, st. Kurmanbek, 8”; dated
June 3, 2010 No. 60 “On the nationalization of the limited liability company “Tashkomur”
and other.
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He noted that as a result of the April events of 2010, there was a complete
inability of state power to carry out its functions. This allows us to conclude
that the creation and functioning of the Provisional Government was due to
objective reasons derived from the extraordinary socio-political situation
and the need to exercise state power in order to stabilize the socio-political
and socio-economic situation in the country, to ensure public law and order
and security.

Thus, the Provisional Government during the period under review
acted as a legitimate subject of political power and exercised state power
in the conditions of the incapacity of the official public authorities. That
is, the Decrees were adopted by a subject that was not provided for in the
political system of the country as a source of political will and a subject of
state power, however, having assumed the function of governing the state
and responsibility for its further development, the Provisional Government
was obliged to take all necessary measures to stabilize the social-political
situation and ensuring the legitimate interests of the state and society.
Respectively,

In a situation where there is an objective need to restore and
implement the functions of state administration to ensure law and order and
public security, protect the rights and freedoms of citizens, the activities
of the Provisional Government, regardless of its official status, should be
considered as a legitimate exercise of state power.

Since the subjects of the appeal to the Constitutional Court disputed
the constitutionality of the decrees of the Provisional Government on the
nationalization of property from private owners, she noted in her decision
the following.

In a substantive sense, the nationalization pursued the goal
of maintaining and establishing state control over property allegedly
misappropriated. The return of such property to state ownership was
considered by the Provisional Government as one of the primary tasks of
the transition period. At the same time, it should also be borne in mind
that, due to the peculiarities of the current moment, socio-political tensions,
social attitudes and expectations about the need to restore “social justice”
were significant factors in making decisions on nationalization.

Consequently, the seizure of property from private owners on the
basis of nationalization decrees was an exceptional measure, due to the
extraordinary nature of the situation and the presence of a special need.
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With the adoption of the Constitution of 2010 and the implementation
of its provisions on the formation of public authorities, the Provisional
Government by Decree No. 147 of December 21, 2010 announced its
dissolution, thereby most of the decrees of the Provisional Government
lost their legal force.

At the same time, the nationalization decrees retained their legal
significance, the relations that arose on their basis were of a continuing
nature and gave rise to certain legal consequences for the subjects, in
connection with which a legitimate question arose about their role and
place in the current system of law, about the possibility of their judicial
appeals.

In this regard, the Constitutional Court in its decision noted that the
acts of the interim authority on nationalization, adopted in extraordinary
conditions, with the restoration of the constitutional order and in the
conditions of the functioning of the state and its bodies in the legal regime,
should be formalized in the manner established by the current legislation.

In cases where violations of the rights and legitimate interests of
individuals and legal entities were committed during the seizure of property
on the basis of decrees, their legitimate claims must be considered by the
competent state bodies.

At the same time, the state is obliged to ensure the full exercise of
the right to judicial protection, which must be fair, competent and effective.

The Constitutional Court, we believe, also showed reasonable
restraint, not noting in the operative part of its decision the constitutionality
or unconstitutionality of the contested acts, while substantiating this as
follows.

By virtue of the requirements of the Constitution and the
constitutional law “On the Constitutional Court of the Kyrgyz Republic”,
according to which strictly formalized laws and other normative legal acts
adopted and put into effect in compliance with established procedures
should be the subject of verification of the constitutional control body,
the question of the constitutionality of the contested decrees, cannot be
decided by the Constitutional Court, on the merits. The challenged decrees
were adopted outside the established rule-making procedures, do not have
the formal features of normative legal acts and cannot be investigated and
resolved by legal means available to the Constitutional Court. Moreover, it
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is precisely for this reason that decrees cannot be considered by courts of
general jurisdiction.

The decrees challenged for constitutionality require research and
verification of the factual circumstances relevant to this issue, in addition,
the adoption of these Decrees was also due to political reasons. Judicial
constitutional control is designed to resolve exclusively issues of law and
under no circumstances should give preference to political expediency,
try to evaluate anyone’s practical actions outside their legal forms. In this
regard, the Constitutional Court is obliged to refrain from establishing and
examining the actual circumstances in all cases when this falls within the
competence of other state bodies. This limitation of the limits of resolving
the case by the body of constitutional control is an important element of the
constitutional principle of the separation of state power and corresponds
to the general restriction of the right of the judiciary to consider issues
requiring political evaluation. The essence of such a limitation of the
competence of the judiciary lies also in the need to protect the justice sector
from the penetration of elements of ideology and political preferences.

At the same time, the exceptional and extraordinary nature of the
situation in which the disputed acts were adopted, as well as the essence of
the acts, should not serve as an absolute barrier to any kind of consideration,
and even more so serve as an absolute justification in case of possible
violations of the rights and freedoms of a person and a citizen.

Therefore, in order to study in detail the issues raised by the contested
decrees and ensure the right of stakeholders to have access to justice, public
authorities need to take appropriate measures, develop a mechanism for
resolving disputes within the framework of the current legal field.

The contested acts of the Provisional Government touched upon
issues relating to the protection of property rights and ensuring the rights
of owners, the Constitution refers such issues to the jurisdiction of the
executive power exercised by the Government.

In connection with the above, the Government of the Kyrgyz
Republic was instructed to create legal mechanisms that ensure, within a
reasonable time, the resolution of disputed relations under the Decrees of
the Provisional Government of the Kyrgyz Republic and the possibility of
restoring the property rights of legal owners.

The above case is a justified case of judicial activism and reasonable
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restraint of the Constitutional Court. Accordingly, in cases where it is
necessary to correct any injustice, especially when other constitutional
bodies do not act, the application of these approaches by constitutional
justice bodies is an objective necessity.

Also, the Constitutional Court considered the submission of the
Chairman of the Supreme Court of the Kyrgyz Republic on the verification
of the constitutionality of the norm regulating the powers of the legislative
body of the Kyrgyz Republic (Jogorku Kenesh) regarding the hearing of
annual information on the activities of the judicial system*. The petitioner
believed that the Supreme Court was not obliged to inform the Parliament
annually about the activities of the judiciary. The list of powers of the
Jogorku Kenesh of the Kyrgyz Republic is determined by the Constitution
and cannot be expanded by laws or other regulatory legal acts. Judicial power
belongs only to the courts represented by judges. Constitutional provisions
on the independence, inviolability of judges, their subordination only to
the Constitution and laws, the ban on interference in the administration
of justice determine the legal status of judges and establish the judiciary
as an independent and impartial branch of state power. The principle of
independence of the court, judges and the judiciary in general is directly
related to the implementation of the constitutional right to judicial
protection.

In the case under consideration, the Constitutional Court recognized
the Supreme Court of the Kyrgyz Republic as a subject having the right to
apply to the body of constitutional control, although it was not on the list of
subjects having such a right.

This decision of the Constitutional Court is also a prime example of
the application of the doctrine of judicial activism.

The argument for recognizing the highest judicial body as a subject
is due to the fact that the constitutional Law of the Kyrgyz Republic “On
the Constitutional Court of the Kyrgyz Republic” provides for the right of
the Jogorku Kenesh of the Kyrgyz Republic and the Government of the
Kyrgyz Republic to apply to the constitutional justice body not only in cases
of violation of the rights and freedoms guaranteed by the Constitution, but
also in any other cases of inconsistency with the Basic Law. The judiciary,

* The decision of the CCR of April 24, 2019 on the case on the verification of the
constitutionality of paragraph 35 of part 1 of article 3 of the Law of the Kyrgyz Republic
“On the Regulations of the Jogorku Kenesh of the Kyrgyz Republic” in connection with
the appeal of the Chairman of the Supreme Court of the Kyrgyz Republic.
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as one of the branches of state power, does not pursue any private law
goals, but implements, along with the legislative and executive branches of
power, public law functions aimed at ensuring the rule of law and protecting
the constitutional foundations of the state. The Supreme Court, based on its
constitutional and legal status and the tasks assigned to it,

The foregoing indicates the democratic nature of the state structure
of the Kyrgyz Republic, which is ensured, among other things, by building
state power based on the principle of its division into legislative, executive
and judicial powers and granting each of them equal rights, in particular,
the possibility of applying to the Constitutional court.

In addition, regarding the provision of information to the Parliament
by the Chairman of the Supreme Court on the activities of the judiciary,
the body of constitutional justice stated the following legal position. The
inadmissibility of an explicit assessment by the Jogorku Kenesh of the
Kyrgyz Republic of information on the activities of the judicial system
not only allows maintaining a balance between the legislative and judicial
branches of power, but also indirectly indicates that there is no need for
direct presentation of such information by the Chairman of the Supreme
Court of the Kyrgyz Republic.

Thus, the judiciary, which ensures the rule of law, must be free
from any influence whatsoever in order to be able to be objective and
impartial. Its constitutional model is dictated by the idea of providing
justice for human rights and freedoms, is set by the universally recognized
international principle of the rule of law and does not allow restrictions on
the fullness of the judiciary and judicial independence.

In its decision, the Constitutional Court noted that the regulatory
effect of the contested norm, which establishes the authority of the
Jogorku Kenesh to hear annual information on the activities of the judicial
system, goes beyond the powers of the Jogorku Kenesh established by the
Constitution and leads to the violation of such constitutional values as the
principle of independence of the judiciary and the principle of division
authorities. The challenged norm was declared unconstitutional by the
Constitutional Court.

At the same time, the Constitutional Court noted that, based on
the principle of openness and responsibility of state bodies, the judicial
system should not be closed, and information about its activities should be
available both to the public and to the Jogorku Kenesh.
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In this regard, the form and methods of providing information to
the public about the activities of the judiciary should be determined by the
Supreme Court of the Kyrgyz Republic independently. Information may
be provided to the Jogorku Kenesh of the Kyrgyz Republic solely on the
initiative of the judicial branch of power itself.

In my practice The Constitutional Court applied the doctrine of
reasonable restraint (self-restraint) when checking the constitutionality
of the norm of the constitutional Law of the Kyrgyz Republic “On the
suspension of certain norms of the constitutional Law of the Kyrgyz
Republic “On elections of the President of the Kyrgyz Republic and
deputies of the Jogorku Kenesh of the Kyrgyz Republic’™.

The popular unrest following the elections scheduled for October 4,
2020 served to apply the doctrine of restraint.

Thus, after the announcement of the preliminary results of the
elections of deputies of the Jogorku Kenesh (Parliament) held on October
4, 2020, a number of political parties applied to the Central Commission
for Elections and Referendums to cancel its results.

The statement of these political parties indicated that the elections
were held with gross violations, massive bribery of voters, threats and
pressure on voters, as well as violations in the counting of votes. Public
dissatisfaction with the results of the elections, accompanied by mass riots,
led to political instability in the republic, in connection with which the
Central Commission for Elections and Referendums invalidated the results
of the elections of deputies of the Jogorku Kenesh of the Kyrgyz Republic.

The contested constitutional law was adopted at a time of difficult
political and economic situation, after the popular unrest and the prevailing
events of October 5-6, 2020. The stability of both the rule of law and the
security of citizens throughout the republic, as well as the prevention of any
civil clashes in the country, depended on the decision of the constitutional
justice body.

5 Decision of the Constitutional Court of the Kyrgyz Republic dated December 2, 2020
on the case of reviewing the constitutionality of the constitutional Law of the Kyrgyz
Republic “On the suspension of certain norms of the constitutional Law of the Kyrgyz
Republic “On the Elections of the President of the Kyrgyz Republic and Deputies of the
Jogorku Kenesh of the Kyrgyz Republic” in connection with the appeals of the political
party “Reform” represented by its chairman Sooronkulova Klara Syrgakbekovna, as well
as citizens Kasymbekov Nurbek Aityevich and Usubaliev Taalaibek Bolotbekovich.
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In this case with the subject of the appeal argued that the contested
law was adopted by the Jogorku Kenesh of the Kyrgyz Republic to
suit the interests of certain political groups and individuals with gross
violations of the procedure for adopting laws, provided for by the laws of
the Kyrgyz Republic “On the Regulations of the Jogorku Kenesh of the
Kyrgyz Republic” and “On regulatory legal acts of the Kyrgyz Republic”.
The applicant comes to the conclusion that an important principle of the
exercise of state power has been violated - the principle of openness and
responsibility of state bodies to the people and the exercise of their powers
in the interests of the people. By suspending the operation of the norms
regulating the procedure for holding repeat elections to the Jogorku Kenesh,
the contested law thereby paralyzed the operation of the provisions of the
Constitution containing the constitutional foundations for holding elections
of deputies to the Jogorku Kenesh.

According to the applicant, if the elections are declared invalid
and not held, by virtue of the constitutional Law on Elections, the Central
Electoral Commission calls repeated elections within one month. Repeat
elections and main elections are inseparable cycles of a single process, and
repeat elections are an organic continuation of the main elections.

The subject of the appeal noted that since the elections were
declared invalid due to massive violations of the electoral legislation,
which significantly affected the freedom of expression of the voter and
distorted the principle of universal equal suffrage, repeated elections are an
important legal means of restoring the violated right to elect and be elected,
guaranteed by the Constitution. By suspending the rules on elections, the
state terminates its obligations to ensure the supremacy of the power of
the people, represented and ensured by the popularly elected Jogorku
Kenesh. Suspension of the law, affecting the fundamental political rights
and freedoms of citizens, is a restriction of these rights within arbitrarily set
time limits.

The subject of the appeal questioned the legitimacy of the proposed
constitutional changes, in view of the participation in the constitutional
reform of the Jogorku Kenesh, whose term of office had already ended.

Constitutional Court arguing his legal position, he noted that the
Kyrgyz Republic is a legal, democratic state, which means the rule of law
in all spheres of public, political and state life, the subordination of all
subjects of legal relations (person and citizen, public associations, state and
municipal bodies) to the Constitution and laws.
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The defining quality of the law as the only possible regulator of
social relations in a constitutional state is its procedural legality (legality),
that is, its compliance with constitutional and legislative prescriptions on
rule-making rules and procedures for its adoption and publication.

The Constitution of the Kyrgyz Republic contains fundamental
requirements for the procedure for the adoption, signing, publication and
enactment of constitutional laws and laws by the Jogorku Kenesh of the
Kyrgyz Republic, and also guarantees the right for citizens to participate in
the discussion and adoption of laws and decisions of republican and local
significance.

It is no coincidence that the Basic Law attaches particular
importance to the participation of citizens in the discussion and adoption
of laws, fixing in an imperative manner the obligation of the state to ensure
the implementation of this right. This is due to the inseparable connection
of the specified constitutional provision with the principle of democracy.
The Constitution proclaims the people of Kyrgyzstan to be the bearer of
sovereignty and the only source of state power in the Kyrgyz Republic,
the people of Kyrgyzstan exercise their power directly in elections and
referendums, as well as through the system of state bodies and local self-
government bodies on the basis of the Constitution and laws. This principle
is the fundamental beginning of the organization of the life of the state and
society as a whole. In this sense, the law-making activity of the state cannot
be an exception. Through which its legal system is formed. As a set of
interrelated, coordinated and interacting legal means developed in specific
laws and other regulatory legal acts, the legal system establishes the pattern
of phenomena occurring in society and the level of legal development of
the country. In this regard, ignoring the role of society as the primary source
of power in the law-making activities of the state is unacceptable.

The Constitutional Court also cited the position of the Venice
Commission of the Council of Europe, indicated in Opinion CDL-PL(2020)
015 of November 17, 2020, where it was noted that the rule of law implies,
in relation to lawmaking procedures, the right of citizens to participate in
public affairs and requires that the public have access to draft laws and the
opportunity to contribute.

At the same time, the body of constitutional control, agreeing with
the assertion that circumstances may arise in the life of the state that require
immediate legislative measures, considers it acceptable to attribute to the
discretion of the legislator the establishment of exceptional cases when the
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law-making process can be carried out in an accelerated mode. At the same
time, it should be taken into account that any exceptions, although they
contain regulators other than the main rule, remain its integral part and
do not violate its true content, but only detail it due to the impossibility of
resolving the issue in a general manner for obvious and objective reasons.
Of course, these reasons must be substantial and meet the principle of
exceptional necessity.

Thus, since in special cases the adoption of bills in an accelerated
mode is possible, public discussion, as an integral part of the legislative
process, cannot also prevent the prompt manifestation of legislative power.
In such cases, the consent of the electorate in the legitimacy of this form
of rule-making is expressed in the fact that the legislative power itself
is exercised by its representatives, directly elected in periodic, free and
democratic elections. In other words, not every action can be approved
by the electorate, since in democracies its consent is expressed primarily
through representation.

The urgency of legislative decisions in special cases should not be
hampered by other procedural issues that take up a period of time that can
neutralize the meaning of a quick legislative response.

It is well known that in connection with the announcement by the
World Health Organization of a pandemic of a new coronavirus infection
COVID-I9 and the detection of mass cases of the disease in the territory of
the Kyrgyz Republic, in accordance with the Law of the Kyrgyz Republic
“On Civil Protection” and the order of the Government of the Kyrgyz
Republic dated March 22, 2020 No. a state of emergency was introduced,
which is currently in force. In addition, the events that took place on
October 5-6, 2020 in the city of Bishkek, due to public dissatisfaction with
the results of the elections of deputies of the Jogorku Kenesh of the Kyrgyz
Republic, accompanied by mass disobedience and riots, had all the signs of
social instability.

Destabilization (instability) is defined as a process of disruption and
disorganization of the methods of political and legal regulation of public
life that have developed in society. The political crisis leads to a loosening
of the foundations of the existence and functioning of the political and legal
system and to a change in the methods of resolving political conflicts.

In conditions of political crisis, threats to both internal and external
security of the country inevitably increase. Accordingly, the discretion
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of the legislator may include the definition of related social phenomena,
provided that this is due to the need to stabilize the social, economic
situation, issues of law and order and security due to the introduction of a
state of emergency, emergency or force majeure circumstances.

The principles of periodicity and mandatory elections are the
guarantors of a fair democratic structure of the state, meaning that the origin
of power is possible only by the will of the people expressed in elections.
These principles express the measure of freedom and justice in society and
are the basis of just power. In turn, strict intervals between elections ensure,
on the one hand, the stability of the work of elected bodies and officials,
and, on the other hand, guarantee their turnover. It is for this reason that the
Constitution of the Kyrgyz Republic contains various terms for limiting the
powers of authorities and officials.

According to the Venice Commission of the Council of Europe, the
suspension of the electoral process affects the civil and political rights of
the electorate and may harm democracy, so the postponement of elections
for any purpose should be limited by the principles of proportionality and
necessity. The assessment of the “legitimate aim” and “proportionality” of
the restriction on voter rights can be made in a contextual manner, taking
into account the actual state of affairs in the country. In very exceptional
circumstances, the authorities may postpone elections in order to ease
tensions and allow voters to express their will in a safe and well-organized
context. The postponement of parliamentary elections to a later date,
determined by the constitutional duration of the mandate of the outgoing
parliament, and, consequently, the prorogation of its powers,

According to the Convention on Standards for Democratic
Elections, Electoral Rights and Freedoms in the States Members of the
Commonwealth of Independent States, in a state of emergency or martial
law, to ensure the safety of citizens and protect the constitutional order
in accordance with the Constitution, laws may establish restrictions on
rights and freedoms, indicating the limits and duration of their validity. and
elections may be delayed.

Thus, the postponement of elections, including from the point of
view of the norms of international law, is permissible if this is due to an
exceptional need caused by global crises that carry the threat of harming
the interests of the whole society.

Dissatisfaction of significant groups of citizens with the results of
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the elections of deputies

The Jogorku Kenesh of the Kyrgyz Republic, held on October 4,
2020, resulted in their open protest against state power, which led to the
disorganization of the political system, the depreciation of state power in the
eyes of society and the inability of public bodies to carry out their functions
in the proper way. In addition, since March 22, 2020, the country has not
come out of a state of emergency in connection with the pandemic and the
mass illness of the population with the coronavirus infection COVID-19.

Under these conditions, it is impossible to deny the obvious fact
that the Kyrgyz Republic is in a state of a large-scale socio-political crisis.
Accordingly, there is no reason to believe that the legislator did not have
good reasons for recognizing the circumstances in which the decisions
were taken as extraordinary.

Regarding the term of office of deputies of the Jogorku Kenesh, the
Constitutional Court noted that the Constitution of the Kyrgyz Republic
not only establishes a specific period during which deputies of the Jogorku
Kenesh are entitled to exercise their powers, but also the mandatory
conditions under which these powers can be terminated. The purpose of
these constitutional guidelines is that they, in their systemic unity, on the
one hand, guarantee the democratic principle of the turnover of authorities,
on the other hand, ensure the continuity of the viability of the legislative
branch in the system of public authorities. At the same time, the Constitution
does not pursue the goal of prolonging the powers of the legislative body,
but requires the preservation of the constitutional structure of building state
power based on the principle of separation of powers.

In other words, the Basic Law does not exclude the possibility
of political crises, as a result of which it will not be possible to form a
legislative body within the established time frame, on whose activities the
creation of the entire state mechanism directly or indirectly depends.

In support of its position, the body of constitutional control cited
the position of the Venice Commission of the Council of Europe, which
noted in its conclusion that the mandate of the Parliament begins from
the moment the deputies take the oath and ends after 5 years. During
this period, the previous legislature still continues to function so that the
Kyrgyz Republic is never deprived of a parliament capable of exercising its
powers if necessary. The purpose of Article 71 § 3 of the Constitution is to
prevent any form of institutional vacuum. The functions of the State must
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be ensured at all times without delay or interruption.

The Constitutional Court in its Decision came to the conclusion that
interruptions in the general legal capacity of the Jogorku Kenesh, regardless
of the reasons, are not permissible, respectively, the powers of the deputies
of the Jogorku Kenesh of the sixth convocation can be completed only
from the day of the first meeting of the next convocation in the manner
prescribed by part 3 of Article 71 Constitution of the Kyrgyz Republic.

Regarding the question of how full-fledged the mandate of the
legislative body can be during this period, the Constitutional Court noted
that the implementation of parliamentary activities after the expiration
of the constitutional term of office does not meet the expectations of the
society, formed by the established perception of the strict periodicity of
the change of power, which undermines the confidence of citizens in state
institutions and damages effective public administration. On this issue,
the Venice Commission of the Council of Europe, in its Opinion, drew
attention to the fact that in order to prevent interruptions in the work of
the legislative body, the current parliament should have limited capacity.
During the prorogation, which takes place after the expiration of the term
of the legislature, Parliament is allowed to perform only certain ordinary
functions, while he is not allowed to approve emergency measures,
including constitutional reforms. During the period of prorogation, the
level of legitimacy of legislative decisions is lower.

In this connection, the Constitutional Court emphasized that, while
retaining the mandate of the legislative body, nevertheless, the Parliament
of the Kyrgyz Republic is obliged during the prorogation period to
show a high level of political responsibility to society and be guided in
its activities by the principle of reasonable restraint. In other words, the
parliament can make decisions caused by exceptional necessity and of an
urgent nature, that is, aimed at stabilizing the socio-political situation in the
country, overcoming various kinds of crises and social tensions, ensuring
law and order, the security of the state and the population, the activities of
the Government, as well as maintaining the effective functioning of the
principle of separation of powers.

The applicants were also concerned about such a basis for the
adoption of the contested constitutional Law as the need for constitutional
reform, and questioned the legitimacy of the proposed amendments to the
Constitution in case of participation in the proposed reform of the then
convocation of the Jogorku Kenesh of the Kyrgyz Republic.
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The body of constitutional control emphasized the special
importance of observing the principle of inviolability of the Constitution
of the Kyrgyz Republic, however, noted that the challenged constitutional
Law in its subject of regulation is not an act of constitutional reform. In
other words, the intention of the Jogorku Kenesh of the Kyrgyz Republic,
set out in Article 1 of the contested constitutional Law, cannot be regarded
as an independent rule of law containing a command or an authoritative
instruction to carry out a constitutional reform. That is, the body of
constitutional control cannot assess the legitimacy of the yet uncommitted
actions of the Parliament of the Kyrgyz Republic in the framework of the
case under consideration, since the contested constitutional Law is not a
legal basis for constitutional reform.

Thus, the Constitutional Court recognized the challenged norm as
constitutional, minimizing the negative legal consequences, taking into
account the current socio-political situation in the country, while fulfilling
its mission to ensure peace and stability in the country.
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CYJAEBHBI AKTUBH3M U PA3YMHAS CJIEPXKAHHOCTD
B PEHIEHUAX KOHCTUTYHUOHHOI'O CY A
KBIPTBI3CKOM PECITYBJIMKHA'

Meepryab boOykeeBa

Cynps KoHCTUTYLIMOHHOTO Ccynia
Pecny6nuku Keipreizcran

Opran KOHCTUTYIIMOHHOTO TipaBocyus Keipreizckoit PecryOmmku
C MOMeHTa (OpPMHUpPOBAaHUS B KAa4eCTBE WMHCTUTYTa KOHCTUTYIIMOHHOTO
KOHTpOJII TOCJe CcoObITHH, mpoucmenmux 7 ampens 2010 roma, B
MOCTIEAYIONIEM U TMOCIe KOHCTUTYITMOHHOU pedopmbl 2021 roma, BeIHEC
117 pemienuii. 3a 3ToT nepuoa KOHCTUTYITMOHHBIN CYyJl B CBOMX PEIICHUAX
MPUMEHST pa3IMyHble TOAXOAbl KOHCTUTYLIMOHHOTO TPaBOCYAUs, B
TOM YHCJIe, TaKhe KaK CyJIeOHBbI aKTHBH3M U pa3yMHasl CIACP>KaHHOCTb.
VYka3aHHbIE [TOIX0/IbI UMEIOT pa3Hble 1enu. Eciu pazymHas ciepKaHHOCTh
MIOMOTaeT COXPaHUTh OalaHC MEXKIY TpeMsl BETBSIMHU BIACTH, OCTaBIsSA
HOPMBI CYIIECTBYIOIIETO 3aKOHA KOHCTHTYLMOHHBIMH, TO CYJICOHBIN
AaKTUBU3M JIaeT BO3MOXXHOCTh OTMEHHUTH OIpe/elieHHbIe HOPMAaTHUBHBIC
CYXKIEeHHs 3aKoHonaTens. B ToM u apyrom ciydyae mpuMEHEHHE 3THUX
MOJIXOJIOB OPraHOM KOHCTUTYIIMOHHOTO TPABOCYJUsl HAMpaBiIeHO Ha
o0ecrieueHre MPHUHIMIA CIIEPKEK M MPOTHBOBECOB B TOCYJAapCTBEHHOM
BJIACTH.

Kak u3BecTHO, TEPMHUH «CyIeOHBI aKTUBHU3M» - 3TO JOKTPHUHA
OTIIPABICHUS MPaBOCYIUs, MpUIneAmas u3 cyneonoit npaktuku CLIA.
OcHOBHasi KOHLENIUS 3TOM JOKTPUHBI 3aKJIIOYAETCs B TOM, YTO CY[bH,
HCXOJS U3 UX MOJIUTUYECKOW POJIH, TOJIKHBI BMELIMBATHCS TOI/A, KOTIa
3aKOHHO M30paHHasg NpeACTaBUTENbHAs BIAacTb JHUOO HE JCHUCTBYET,
KOTJia 3TO0 He0OXOAMMO, MO0 MPUHUMAET 3aKOHBI, KOTOPBIE HAPYIIAIOT

! Opran koHCTHTYHHOHHOTO mpaBocynusi Keipreickoit Pecnyonuku 10 5 mas 2021
umeHoBascst kak KoncrurynnonHas nanara Bepxosaoro cyna Keipreizckoit Pecryomukm,
nocjie yKa3aHHOW JaTel nmeperMeHoBaH B KoHCTHTynMOHHBIH cya. OfHako MpaBOBBIC
MO3MLIMK B MPEABAYIINX PEIICHUSX CUYMUTAIOTCS TO3UIMEeH HBIHE JeHCTBYIOLIETO
oprad. B cBs3u ¢ deM, ang 1eneil HacTosmed cTaTbu OyleT MPUMEHSATHCS Ha3BaHME
«KoHCTUTYIIHOHHEI cymy.
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OCHOBOIIOJIAraloIMe KOHCTUTYIUOHHBIE IIeHHOCTH. [Tpr 3TOM HEo6Xx0aUMO
OTMETUTb, YTO HA3BAHHYIO JOKTPUHY B CBOCU JEATEIBHOCTH MOTYT
IIPUMEHATh UCKIIIOUUTEIbHO KOHCTUTYL[MOHHBIE CYJbl B CHIIy UX MUCCHUH,
cTaTyca U IOJIHOMOYUH.

[Tonaraem, 9TO0 UMEHHO B KOHCTHUTYIIHOHHOM CyA€OHOM Tpoliecce
CYJIbH JTOJKHBI BBIXOJIUTH 32 PAMKH KOHKPETHOTO CTIOpa M TOHUMATh, UTO UX
pelieHue O4eHb BKHO HE TOJIBKO JJISI BOCCTAHOBJICHHSI CITPABETMBOCTH,
HO U JUIs PEryJIMPOBaHUs OOIIECTBEHHBIX OTHOIIECHWUN, BO3HUKAIOIINX B

OyTymiem.

OcHoBHasl 3ajja4a CyJ€eil, onupasch Ha pa3jIMYHblE OCHOBaHUS, B
TOM YHCJIE Ha JOBO/IbI FOPUAMYECKON HAyKH, I0Ka3aTh HEOOXOIUMOCTh TeX
WITH MHBIX HOPMATUBHBIX TPEOOBaHHI U TOCYAaPCTBEHHOTO IIPHHY K ICHUS.
Uro KacaeTcs NOKTPUHBI CyAeOHON CIEepKaHHOCTH, TO OHa SBJISETCA
IIPOTHBOIOJIOXKHBIM MOAXOJOM K CyAeOHOMY akTUBU3MY. B perienun
rae Obula mpuUMeHeHa cyaeOHas caep)KaHHOCTh KOHCTUTYIIMOHHBIN
Cyl OOBABMUI O COOTBETCTBUM KOHCTHTYIMM OcriapuBaeMoro akra, jaai
COOCTBEHHYIO KOHCTUTYLIMOHHYIO MHTEPIPETALMIO UX CMBICHA, B LENAX
o0ecriedeHrs: MUpa 1 CTAaOUIBHOCTH B CTPAHE.

Bce e akTuBH3M B Cy1€OHBIX pELICHUSIX, @ UHOTIA M CJIEP’KAHHOCTh
BCET/IA BBI3BIBAIOT JIUCKYCCUM, U HOPMOTBOPYECKHH OpraH, 4bH aKThI
OBLIM IIPEIMETOM PACCMOTPEHHUS OpraHa KOHCTUTYLIUOHHOT'O PaBOCY U,
apryMEHTUPYET 3TO TeM, 4TO KOHCTUTYLMOHHBIN CyJl IPEBBIIIAET CBOU
MOJTHOMOUUS, MO0 Apyrasl MPOUTpaBlIas CTOPOHA, OCYKAasl, MOJAraor,
yT0 KOHCTUTYLMOHHBIM CyJ OTCTpaHWICS OT PEIIEHHUs IPaBOBOMU
npobnemsl. IIpu 3TOM 3akoHOAATeNbHAs BIAcTb CBOE HECONIACHE C
pemeHreM KoHCTUTYLIHOHHOTO Cy/1a 000CHOBBIBAET TEM, UTO OHA SIBJISIOTCS
IIPEJCTaBUTENIEM U CIIYT'OM HApOAA M JIydllle 3HAET €ro >KelIaHus, 3a0bIBast
IIPU 3TOM, YTO CYJIbH SBJISIIOTCA CIyraMy 3akoHa U KoHcTuTymuu.

B cBsa3u ¢ 4cM, IPCACTABIISCTCA I_ICJ'ICCOO6p8.3HBIM IIPHUBCCTHU
PCUICHHA KOHCTI/ITYI_II/IOHHOF 0 Cyda, B KOTOPBIX ObLTH MMPUMCHCHBI
Cy,[[G6HLII>i AKTUBU3M U pa3dyMHas CACPKAHHOCTb, U IMPOACHUTb KAaKOBbLI
ObLIH IIPaBOBLIC ITOCJTICACTBUS 3TUX peHleHI/Iﬁ.

B npaxTuke oprana KOHCTUTYLIHOHHOTO ITpaBocyius Kelpreizckon
PecnyOiinkn ecTh pemieHue, NpU OIEHKE KOHCTHTYIIMOHHOCTH aKTa

2 KOHUENLUA «MHTEPIIPETUBU3MA» B JAESTEJIBHOCTHU BEPXOBHOI'O
CV]JIA CHIA, B.H. Cadonos.
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Bpemennoro IIpaButenscTBa, rie Obuta MpUMEHEHa JOKTPUHA Cy1e0HOTrO
aktuBu3Ma. Hamo ormeruth, uro B KbIpreickoit PecmyOnuke mepexon
BCEU IIOJIHOTHI IOCYIAapCTBEHHOM BiacTu BpemeHHomy IIpaBurenbcTBy
7 anpens 2010 roma cramo pe3ysnbTaTOM IPOU3OLIENIIMX B CTpaHe
COLMAJIbHO-TIOIMTUYECKUX COOBITHH, YKa3aHHBIA OpraH 3a Mepuo]] CBOCH
JEeATEIbHOCTU NpUHUMAaN JIeKpeTbl, KOTOpBIE CTald B IOCIEAYIOLIEM
00BEKTOM KOHCTUTYIIHOHHOTO KOHTpPOJIS.?

O6pamasch B KOHCTUTYIIHOHHOM Cy1 X0/1aTalCTBYOIIAs CTOPOHA
10 JaHHOMY JieJTy 000CHOBaJIa CBOM JIOBOJIbI TEM, UTO COIJIACHO cTaThe 12
KoHcTuTynnm HanmoHanu3amnus MoKeT MPOBOIUTHCS TOJIBKO HA OCHOBAaHU U
3aKOHA C BO3MEILIEHHEM CTOMMOCTH UMYILIECTBA U JPYTrUX yObITKOB. Takum
00pa3zoM, HeCOOMIOZICHUE JABYX O0S3aTENIbHBIX YCIOBUN, YCTAaHOBICHHBIX
yacTsaMHu 2, 3 ctateu 12 KoHcTUTylMu, SBISETCS NPSMBbIM HapyLIEHUEM
KoHncTutyuuu, aBistoencss ak ToMm mpsiMoro JCHCTBUS U MMEIOIIEN BBICIITY FO
opuanueckyro cuity. Taxoke 3asBUTENb OTMeual, 4yTo cortacHo Jlekpery
Nel ot 7 anpens 2010 rona Bpemennoe [ IpaBuTenbCTBO yIIOJHOMOYHBAIOCH
YM CaMHMM OCYIIECTBIIATh PyHKIMHU U ntosiHoMouus [Ipesunenta, XKoropky
Kenema (mapnamanta) u IlpaButenbctBa. OpHako, NpuU TPUHATHU
ocrapuBaemMoro Jlekpera, yCTaHOBJIEHHBIE 3aKOHOATEILCTBOM IPABOBbIE
MPOLEAYPhl OCYIIECTBICHUS! HALIMOHAIM3AIMA U MEXaHU3M peau3aluu
akta o HanuoHanuzauuun BpemenneiM [IpaBuTenscTBOM He ObUIH
coOmtoaensl. bonee Toro, B cootBercTBUU C JlekpeTom «O0 yTBEpKICHUH
[Topsiaka NpuHYAUTENBHOIO U3bATUSA UMyLIecTBa» oT 19 urons 2010 roga
Nel03 mox HaUMOHAIM3UPYEMBIM HMMYIIECTBOM CJIEIOBAJIO MOHUMATh
HMMYIIIECTBO, BBISIBJICHHOE [TPaBOOXPAHUTEIILHBIMU OpraHaMH U HMeEolee
OTHOIIIEHHE K CEeMbe OBIBILIErO MPE3UJICHTA CTPAaHbl U €ro OKPYKEHHIO,
a TaKXKe MMYIIECTBO, IpuBaTU3upoBaHHoe B mepuon ¢ 2005 mo 2010
roJipl MeTo/IoM 0e3 ycraHoBieHUs IeHbl. Kak oTMeuanu oOpatnaroniuecs
CTOPOHBI, B pe3yjibTaTe MPUHITHUS JEKPETOB (PAKTUUECKH HMEJIO MECTO
SKCIIPOTIpHAIMsl HMMYLIECTBAa YYAaCTHHUKOB [IOJIEBOTO CTPOMTEIHCTBA
B ¢opMme HauumoHanu3zauuu. B 1o xe Bpems, ctatbs 12 Koncturynuu
MpeycMaTprUBaeT BOZMOKHOCTh MPUHYAUTEILHOTO U3BSATUS UMYILIECTBA
TOJILKO Ha OCHOBAaHUU cyJeOHoro peueHus. [IpunynurenbHoe U3bATHE

3 Pemrenne KC Koiproisckoit Pecrybmuku 11 monst 2014 Tofia Mo ey O MpOBepke
KOHCTUTYLOHHOCTY [JekpeToB Bpemennoro IIpaBurenncrsa Koipreisckoit Pecrry6nmkn
or 3 Hosa6psa 2010 roga Nel46 «O HauyoOHa/IU3aLMM 3€MEIBHOIO YYacTKa M HEXUJIOTO
HOMeII[eHN s, PACIIONOXKEHHBIX 110 afjpecy: ropop [bxanan-Abap, yn. Kypmanbeka, 8»; ot 3
nionst 2010 rora Ne 60 «O HarjmoHanmu3anum o01ecTBa C OrpaHMYeHHO OTBETCTBEHHOCTHIO
«Tamkomyp» u gpyrux
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MMYLIECTBA [JOIYCKAeTCs B OTHENIbHBIX CIydasx, IPELyCMOTPEHHBIX
3aKOHOM, TIPY 3TOM 3aKOHHOCTB TAKOT'O U3BSITHS OUICKHUT 0053aTEIILHOMY
PaCcCMOTPEHMIO CYIOM.

HecmotpsinaTo,uto gexpers Bpemennoro [IpaBurenscTBa He ObUTH
B CHCTEME HOPMAaTUBHBIX IPABOBBIX AKTOB CTPaHbl, KOHCTUTYIIMOHHBIN
Cyl B MLEIIX MCKIOYEHUs NPABOBOM HEONPEIEIECHHOCTH, a TaKkKe
o0ecrieyeHus JOCTyna K HPaBOCYAMIO TpaKIaH s 3alUThl YaCTHOM
COOCTBEHHOCTH, MPHUHSUI B MPOU3BOJCTBO U BHIPAa3Wi B cBoeM PerieHuu
CJIEIYIOILYIO ITPABOBYIO MO3ULIUH.

OH oTMeTws, 4YTO B pe3yJbTaTe anpeabckux coobiTuit 2010
roga HabmOAamach IMOJHAs HECHOCOOHOCTh TOCYAApPCTBEHHOW BJIACTH
OCYILECTBIISATh CBOM (PYHKLMHU. DTO MO3BOJISET 3aKIOUYUTh, YTO CO3/IaHUE
u ¢ynkuonupoBanue Bpemennoro IlpaButenscTBa ObU10 00YCIOBICHO
OOBEKTUBHBIMM TNPUYMHAMHM, TPOU3ZBOAHBIMH OT 3KCTPAOPAMHAPHOM
COLMAJIHO-MIOJIUTUYECKON CUTYAIIMHM U HEOOXOJMMOCTbBIO OCYILIECTBICHHS
rOCYyJapCTBEHHOM BJIAacTH B IeNAX crabuiau3anuu  OOIIeCTBEHHO-
MOJUTUYECKOH M COIMAJIbHO-3KOHOMUYECKOH CHUTyallud B CTpPaHE,
obecrieyeHns 00IIECTBEHHOTO MPABONOPSIKA U O€30MaCHOCTH.

Taxum o6pazom, Bpemennoe IlpaBurenscTBo B paccMaTpuBaeMblid
MEPHUOJ] BBICTYNANO JIETUTUMHBIM CYOBEKTOM MOJUTHYECKON BIIACTH U
OCYIIECTBIISJIO TOCYJApPCTBEHHYIO BJIACTh B YCIOBUSX HEAEECIIOCOOHOCTH
opuIMaTBHBIX OPraHOB MyOJIMYHOW TOCYAapCTBEHHOM BiacTU. TO ecTh,
JlexkpeTbl ObLIM MPUHATHI CYOBEKTOM, KOTOPBIM HE ObUI MpeaycMOTpeH
B MOJUTUYECKON CUCTEME CTpaHbl KaK MCTOYHMUK MOJUTHYECKOW BOJH U
CyOBEKT rocyIapCTBEHHOM BJIACTH, OJHAKO BO3JI0KUB Ha ce0s1 QyHKIIUIO
yHOpaBieHUs] TOCYJapCTBOM U OTBETCTBEHHOCTh 3a €ro JajibHeiiiee
pazButue, Bpemennoe IlpaBuTenbcTBO 0053aHO OBUIO MPEANPUHSTH
BCE HEOOXOIMMBbIE MEpbI JJI CTa0WIN3allMU COLUAIbHO-TIOIUTHYECKON
00CTaHOBKM U o0OecleyeHus] 3aKOHHBIX MHTEPECOB TOCyJapcTBa MU
oOmectBa. CoOTBETCTBEHHO, akThl BpemenHoro IlpaBurenncrBa
JOJKHBI paccMaTpUBaThCsl Kak (pOpMalin30BaHHBIE CPEACTBA U METOJbI
peryIMpoBaHUs U yIIpaBJIeHUs 00II€CTBEHHBIMU OTHOIIIEHUSIMU B YCIIOBUSX
Je30praHu3auy oGUIraIbHBIX OPraHOB rOCYJapCTBEHHOM BIIaCTH.

B CUTyalluu, Korga rmpucyTCcTBycT 00BbEKTHUBHAS HCO6XO,Z[I/IMOCTL B
BOCCTAHOBJICHUHU U PCAJIU3alIUN q)YHKI_II/Iﬁ TroCyd4apCTBECHHOI'O YIIPAaBJICHU
JJIA obecnieueHust [IpaBoINopsaaKa 1 06HleCTBCHHOﬁ 6630H3.CHOCTI/I, 3alllHUThI
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npaB U CBOOOJ TpakIaH, AeATenbHOCTh Bpemennoro IlpaBurenbcrsa,
HE3aBUCHUMO OT €ro O(HIMAIBHOTO CTaTyca, JO0JDKHA pacCMaTPUBATHCS
KakK JIETUTUMHOE OCYILECTBIICHUE I'OCYJapPCTBEHHO! BJIACTH.

[Tockonbky cyObekThl oOpaiieHuss B KOHCTUTYLMOHHBIA cyA
OCMapuBaIM KOHCTUTYLMOHHOCTH JieKpeToB Bpemennoro IlpaBurenscra
O HalMOHAJM3allMM MMYLIECTBA y YaCTHBIX COOCTBEHHHMKOB, TO OHa B
CBOEM PELICHNH OTMETHJIA CIIELYIOLIEe.

B conepxaTtenbHOM CMBICIE HalMOHAIM3aLUs IpecienoBaia
Leldb COXPAaHEHHWS M YCTAHOBJIEHHS TOCYJApCTBEHHOIO KOHTpPOJSA
HaJ HMYILECTBOM, IPEANOJIOKUTEIBHO IPUCBOCHHOIO HE3aKOHHBIM
oOpa3om. Bo3Bpamienue Takoro HMyIIECTBa B TI'OCYAApPCTBEHHYIO
COOCTBEHHOCTh paccMaTpuBanoch BpemeHHbIM IIpaBUTENBCTBOM Kak
OJIHa U3 MEPBOCTENEHHBIX 3a/1a4 nepexoHoro nepuona. ITpu atom Taxxe
clIeZlyeT UMEeTh B BUJLY, UTO B CBSI3U C OCOOCHHOCTSMHU TEKYIIIETO MOMEHTA
CYLIECTBEHHBIMH (DaKTOpaMU MIPU NPUHATHU PEIICHUI O HAIlMOHATN3AIUH
SIBWINCh  COLIMAJbHO-IIOJUTHYECKAs]  HANPSDKEHHOCTb,  COLIMAJIbHBIC
YCTAHOBKH U OKMJaHHS O HEOOXOIMMOCTH BOCCTAHOBIICHHSI «COLIMATILHOM
CIIPABEIIIMBOCTIY.

CrneoBaTebHO, U3BSITHE UMYIIECTBA Y YaCTHBIX COOCTBEHHUKOB
Ha OCHOBaHHUU I[ereTOB (6] HagnOHAJIN3aIlIun SABHUJIOCH MepOﬁ
HCKITIOYUTEIIEHOTO XapakTepa, OOYCIOBICHHOE 3KCTPAOPIUHAPHOCTHIO
CUTYaIMU ¥ HAIMYUEM 0CO00H HEOOXOIUMOCTH.

C npunstuem Konctutyuun 2010 roma u peanuzauuen ee
MOJIO)KEHUH O (OPMUPOBAHUM OPraHOB TOCYAAPCTBEHHOW BIACTH,
Bpemennoe IlpaBurensctBo [exkpetom Nel47 ot 21 nekabps 2010 rona
00BSBUIIO 0 CBOEM pachOPMUPOBAHUH, TEM CAMBIM OOJIBIIIMHCTBO IEKPETOB
Bpemennoro [IpaBuTtenbcTBa yTpaTUiId CBOIO IOPUAMYECKYIO CUITY.

BMmecte ¢ Tem, AekpeThl O HAUMOHAIMU3ALUHUHM COXPAHSIA CBOE
IOpUIMYECKOE 3HAYCHHE, OTHOILECHUS, BO3HUKIINE HA UX OCHOBE, UMEIIH
JUISIIIAACS  XapakTep W TOPOXKIIM s CyOBEKTOB OIpeneiIEHHbIE
FOPUIMYECKHE MTOCIECTBUS, B CBSI3U C YEM BO3ZHUKAJI IPABOMEPHBII BOIIPOC
0 UX pOJY U MECTE B JEHCTBYIOLIEH CHCTEME IpaBa, O BO3MOKHOCTH HX
00’kaJIOBaHUs B Cy/1I€0HOM TTOPSIIKE.

Bcesasuc OTHM, KOHCTI/IT}’HI/IOHHHﬁ Cyd B CBOCM PCHICHHUH OTMCTHUIJI,
YTO aKThl OpraHa BpeMeHHOﬁ BJIaCTU O HAIMUMOHAIM3alIWH, IIPUHATBHIC B
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JKCTPAOPAMHAPHBIX YCIOBUAX, C BOCCTAHOBJICHUEM KOHCTUTYLIMOHHOIO
MopsiKa U B YCIOBUAX (PYHKIMOHUPOBAHUS TOCY/IapCTBAa U €r0 OPraHOB
B TPaBOBOM pEXHUME, [OJKHBI OBITh (DOpMAM30BaHbI B IOPSIKE,
YCTaHOBJICHHOM JIEHCTBYIOIIUM 3aKOHOAATEILCTBOM.

B cirydasx, €CJIM IpU U3bATHUH UMYIICCTBA HA OCHOBAaHHU JICKPETOB
ObLIH JAONYIICHBI HAPYHICHUA ITPpaB U 3aKOHHBIX NHTEPCCOB (i)I/ISI/IT-IeCKI/IX n
OPUINYCCKUX JIMI, UX 3aKOHHBIC ITPUTA3AHUS JOJKHBI OLITH pPaccMOTPECHBI
KOMIIECTCHTHBIMHA I'OCYJapCTBCHHBIMH OpPraHaMu.

IIpu sTOM, TOCYHapcTBO 00s3aHO  OOECIEYUTH  IOJHOE
OCYILIECTBIICHHE IpaBa Ha CyJIeOHYIO 3aIlUTy, KOTOpas OOJDKHA OBITH
CTpaBeAJIUBON, KOMIIETEHTHOU U 3(pPEeKTUBHOIA.

KoHcTUTYIIMOHHBIN CyJ, ronaraeM, NPOsIBWI TaKXKe U Pa3yMHYIO
CACPIKAHHOCTb, HEC OTMCTUB B pCSOHIOTHBHOﬁ JaCTHu CBOCro pCUICHUA
KOHCTUTYOUOHHOCTb HMJIM HCKOHCTUTYIIMOHHOCTL OCIIApHWBACMBIX AKTOB,
TIPU 3TOM 0OOCHOBAB 3TO CJEAYIOMUMH 00pa3oM.

B cuny tpeGoBanuii KoHCTUTYIIMM U KOHCTUTYLIMOHHOTO 3aKOHA
«O Koncruryunonnom cyae Keiproizckoit Pecriy0mamkm», B COOTBETCTBUU
C KOTOPBIMH MPEIMETOM MPOBEPKH OpraHa KOHCTUTYIIHOHHOTO KOHTPOJIS
JOJKHBI OBITH CTPOro (hopMaIn30BaHHBIC 3aKOHBI U MHBIE HOPMATHUBHbIE
MPaBOBBIC AKThI, MPUHATHIE M BBEJICHHBIC B JCWUCTBUE C COOIIOJICHUEM
YCTaHOBJICHHBIX MPOIIEAYP, BOIIPOC O KOHCTUTYLIMOHHOCTH OCTIAPUBAEMBIX
JEKPETOB, HE MOXET ObITh pemeH KOHCTUTYIIMOHHBIM CyAOM, IO
cymectBy. OcnapuBaemble JAEKpeTbl MPUHATHl BHE YCTAHOBJIEHHBIX
HOPMOTBOPYECKHUX MPOLEayp, HE 007a1at0T GOpPMAIbHBIMU TPU3HAKAMU
HOPMAaTUBHBIX TPaBOBBIX aKTOB M HE MOTYT OBITh HCCIEIOBaHBI U
paspelieHbl OPUANYECKUMU CI0c00aMu, UMEIOIIMMUCS B PACTIOPSHKEHUN
Konctutyunonsoro cyna. bonee Toro, MMEHHO 110 3TO MPUYUHE JEKPETHI
HE MOTYT OBITh IPEIMETOM PACCMOTPEHHUS U CYJIOB OOIIEH FOPUCAUKITIH.

OcmapuBaeMble Ha MPEIMET KOHCTUTYIHOHHOCTH JICKPETHI
TpeOyIOT HCCIICIOBaHMSI M TIPOBEPKH (HAKTHUECKUX OOCTOSITEILCTB,
HUMEIOIINUX OTHOIICHHE K TAHHOMY BOTIPOCY, KPOME TOTO MPUHSITHE JAHHBIX
JlexkpeToB, OBLIIO OOYCJIOBIEHO TaKKE€ WM NPUIMHAMH TTOJTHTHYECKOTO
xapaktepa. CyneOHbI KOHCTUTYIMOHHBIA KOHTPOJb MPHU3BAH pEIIaTh
HCKJIFOUUTENILHO BOIPOCHI MpaBa M HU MPHU KAKUX OOCTOSATENBbCTBAX HE
JOJDKEH OTJaBaTh MPEIANOYTEHUE MOJUTHUYECKON IeIeco00pa3HOCTH,
MBITAThCS OICHUBAThH, YbU OBl TO HU OBUIO MPAKTUYECKHUE JCHCTBUS BHE
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WX TpaBoOBbIX GopMm. B cBsa3u ¢ 3tuM, KOHCTHUTYIIMOHHBIN Cyn 00si3aH
BO3JICP)KUBATHCS OT YCTAHOBJICHHS H HCCIEAOBaHUS (HaKTHUECKUX
00CTOSITENTECTB BO BCEX CITyUasix, KOT/Ia TO BXOUT B KOMITETEHITUIO IPYTUX
rOCy/IapCTBEHHBIX OPraHoB. J[aHHOE OrpaHUYEHUE TIPEICIIOB Pa3peIICHUS
JieJIa OPTaHOM KOHCTUTYIIHOHHOTO KOHTPOJIS SIBJISIETCS BAKHBIM SJIEMEHTOM
KOHCTUTYLIMOHHOTO TPHUHIIMIIA Pa3JEICHUs TOCYAapCTBEHHOW BIIACTU
U KOPPECTIOHIUPYET OOIIeMy OTrpaHUYCHHIO MpaBa CyAeOHOI BlacTu
paccMmaTpuBaTh BOIPOCHL, TPEOYIOIINE MOTUTHIECKON OleHKH. CyITHOCTh
TaKOTO OTPaHUYCHHS KOMIIETCHIINH Cy1e0HON BITACTH 3aKITIOYACTCSI TAKKE
U B HEOOXOIMMOCTH OTpaauTh cepy MpaBoCyAuss OT MPOHUKHOBEHUS
9JIEMEHTOB UICOJIOTHH Y TIOTUTUYECKHUX TPEIITOYTEHHIA.

Bmecte ¢ TeMm, HCKIIOYUTENBHOCT M 3KCTPAOPAMHAPHOCTH
CUTyaluu, B KOTOpOI\/'I ObLIH IMPUHATBI OCITAPUBACMBIC AKThI, PABHO KaK U
CYHIHOCTb AKTOB HC HOJI’KHBI CIIYKUTH a0COJIFOTHBIM 6apLep0M K KaKOMYy
Obl TO HH OBUIO PAaCCMOTPEHUIO, U TeM Oo0Jee CIYXHUTh aOCOTIOTHBIM
OTIPaB/IAHMEM B CIIy4ae BO3MOXXHBIX HAPYIICHU MTPaB U CBOOOT YEIIOBEKA
Y TpakJIaHWHA.

CJ'IeI[OBaTeJ'ILHO, opraHam FOCYIIE[pCTBCHHOfI BJIaCTH C 1CJIbIO
ACTAJIBHOI'O HU3Y4YCHHA BOIIPOCOB, 3aTparuBacMbIX OCIIApHBACMbIMU
ACKpETaMu H" obecrieueHust 3aUHTCPCCOBAHHBIX Cy6’bCKTOB IpaBOM Ha
AOCTYIl K IIPaBOCYJUIO, HCO6XO,Z[I/IMO NpCANPUHATL OOJIKHBIC MCEPBhI,
pa3pa60TaTb MCXAaHU3M DPA3pPCIICHHA CIIOPHBIX BOIIPOCOB B paMKax
HeﬁCTBYIOHleFO IIpaBOBOI'O MOJIA.

OcnapuBaemble akThl Bpemennoro [IpaButenbcTBa 3aTparuBaiiv
BONPOCHI, Kacarolluecs 3allMThl MpaBa COOCTBEHHOCTH M 00OeCIedYeHMs
IpaB COOCTBEHHUKOB, KOHCTUTYIIMSI OTHOCUT TaKK€ BOIIPOCHI K BEJCHUIO
WCIIOJIHUTEJILHOM BJIaCTH, KOTOPYIO OCYLIeCTBIISAIOT [IpaBuTenbeTBO.

B cBa3u ¢ wuznoxkeHHelM Obuio mopydeHo IIpaBuTenscTBY
Ksipreizckoit PecryOnuku co3aaTh MIPaBOBbIE MEXaHU3MBI,
o0ecrneunBaroie B pa3yMHbIE CPOKU pa3pelieHre CIIOPHBIX OTHOLICHHMA
no Jlekperam Bpemennoro IlpaButenbctBa Keiproizckoii PecmyOnuku
U BO3MOYKHOCTb BOCCTAHOBJICHMSI MMYLIECTBEHHBIX IIPAaB 3aKOHHBIX
COOCTBEHHUKOB.

Brrmeyka3aHHbiii  Keiic  siBisieTcss  0OOCHOBaHHBIM — CIIydaeM
NpOSIBIIEHUST  CyZAeOHOrO0 aKTUBM3Ma MW Pa3yMHOH  CAEpPKaHHOCTH
Koncturynnonsoro cyna. CoOOoTBETCTBEHHO, B Clly4dasx, KOrjja HEOOX0AUMO

-179-



The Constitutional Court of the Kyrgyz Republic

UCTPAaBUTh JIIOOYI0 HECNpaBeUIMBOCTb, OCOOCHHO KOrjga Jpyrue
KOHCTUTYIIMOHHBIE OpraHbl HE JCWCTBYIOT, INPUMEHEHHE YKa3aHHBIX
MOJXOM0B  OpraHaMy  KOHCTUTYLIMOHHOTO  NPAaBOCYAMs  SIBISETCS
00BEKTHBHOI HEOOXOAMMOCTHIO.

Taxke  KoOHCTUTYIMOHHBIM  CcyJoM  OBUIO  PacCMOTPEHO
npeAcTaBieHue  npexacenarenss  BepxoBHoro  cyna  Keipreisckoi
PecriyOnuky 0 mpoBepke KOHCTHUTYLMOHHOCTH HOPMBI, PETyJIupYyroLei
MIOJIHOMOYHE 3aKOHO/1aTeIbHOr0 oprana Biacti Keipreizckoit PecriyOnvku
(Koropky Kenernr), kacaTenbHO 3aCIylIMBaHUS €KETOAHONW MHGOPMAITIH
0 JIeATEIILHOCTH CyIeOHO# cucTeMbl®. X0MaTalCTBYIOMIMI TOJIaraj, 4To
BepxoBHbIil cyq He 00s3aH €XerogHo HWH(POPMUPOBATH MapIaMEHT O
nesTeNbHOCTH cyAeOHoi cucteMbl. [lepedenp mnonHomouunit JKoropky
Kenema Koipreizckoit PecriyOnuku onpenenen Koncruryuueii 1 He MOKeT
ObITh pacIIMpeH 3aKOHAaMH WJIM HHBIMH HOPMATHUBHBIMHM IMPABOBBIMU
aktamu. CyneOHasi BiacTh MPHUHAUICKUT TOJIBKO CyJaMm B JIMLE CyJeHl.
KoHCcTUTYIMOHHBIE TTOJIOXKEHUS O HE3aBUCUMOCTH, HEIIPUKOCHOBEHHOCTH
CyleH, IMOAYMHEHHM HMX TONbKO KOHCTHTYnMM W 3aKkoHaMm, 3arpere
Ha BMEIIATEIbCTBO B JIEATEIBHOCTh IO OCYILECTBICHHUIO MPABOCYIUS
OTIpE/ICIISAIOT MPABOBOW CTAaTyC CyAbHM M 3aKPEIUIIOT CyAeOHYIO BJacTb
KaK HE3aBUCHUMYIO U OeCIpUCTPACTHYIO BETBb T'OCYJapPCTBEHHOM BIIACTH.
[IpuHIMI HE3aBUCUMOCTH Cy/1a, CyIeH U B LIeJIOM CYZIeOHOM BJIaCTH UMEET
HEIMOCPEICTBEHHYIO CBSI3b C pealM3alyell KOHCTUTYIIMOHHOIO IIpaBa Ha
CyneOHYIO 3allIuTY.

B paccmarpuBaemom Jnene KOHCTUTYLMOHHBIM Cyd TMpU3HAI
BepxoBuoit cyn Keipreizckoit PecnyOnuku cyObeKTOM, 00IaIal0NUM
mpaBoM OOpalleHus B OpraH KOHCTUTYLHOHHOTO KOHTPOJIS, XOTS €ro B
nepeyHe cyObeKTOB, MMEIOIIUX TaKoe MPaBo, He ObLIO.

Oto pemenre KoHCTUTYLIMOHHOTO cyAa TakKe SBISETCS SPKUM
MIPUMEPOM NPUMEHEHHUE TOKTPUHBI CYZ€OHOTO aKTUBU3MA.

ApryMeHTanus TNpU3HAHHUS BBICHIET0 CyJeOHOro opraHa B
KayecTBe cyObeKTa 00yCJOBIEHA T€M, YTO KOHCTUTYLIMOHHBIM 3aKOHOM
Keipreizckoit Pecniyonmuku «O Konctutynnonnom cyzae Koiprsizckoit
Pecny6niukn» npenycmatpuBaetcs npaso JKoropky Kenema Keipraizckoit

* Pemmenne KCKP ot 24 anpenst 2019 roma mo geny 0 MpoBepKe KOHCTHTYIIHOHHOCTH
nyHkTa 35 yactu | crareu 3 3axona Keipresckoit Pecnyonuku «O Permamente XXoropky
Kenema Ksipreisckoii PecriyOnukm» B cBsizu ¢ obpanieHueM mnpescenartens BepxoBHoro
cyna Keipreizckoii Pecnyomuku.
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Pecny6uiuku u IlpaButensctBa Koipreizckoit Pecybnuku oOpariarscst B
OpraH KOHCTHTYIIMOHHOTO MPABOCY/HsI HE TOJBKO B CIIy4asx HapyIICHHS
npaB M CBOOOJ, TapaHTUpoBaHHbIX KoHcTHTymMeWH, HO M B JIOOBIX
UHBIX CIy4asx OOHapyXeHHs HecoOTBETCTBUSI (OCHOBHOMY 3aKOHY.
CynebHas BnacTh, Kak OJHA M3 BETBEH TOCYJApCTBEHHOH BIACTH, He
npecienyerT Kakue-Tu00 YacTHONPABOBBIE LIEIH, a pPean3yeT Hapsay
C 3aKOHOAATENbHOM M HCHOJHUTEIBHOM BETBSIMU BIACTU MyOIUYHO-
npaBoBble (DYHKIMM, HaNpaBiICHHbIE HA OOECIIEYCHHE BEPXOBEHCTBA
3aKOHA W 3aIIUTY KOHCTUTYLHOHHBIX OCHOB rocynapctBa. BepXxoBHBII
CYI, UCXO/I U3 €r0 KOHCTUTYIIMOHHO-TIPABOBOTO CTAaTyCa U BO3JI0KEHHBIX
Ha HEro 3aJay, TaKKe, KaK M JPyTrue BBICIIME OpPTaHbl rOCyIapCTBEHHON
BJAaCTH, BHpaBe oOpamarbca B KOHCTUTYIHMOHHBIA CyJ IO BOIpOCam
KOMIIETEHI[H OPTaHOB rOCYAapCTBEHHON BIACTH.

BrlmeckazaHHOe yKkas3blBa€T Ha JEMOKPATHUYECKUH XapakTep
rocylapcTBeHHOTO yctpoicTtBa Kwipreisckoit PecnyOmuku, KOTOpBIN
o0ecreuynBaeTcs, B TOM UHCIIe, TOCPEICTBOM [TOCTPOEHUS TOCYJapCTBEHHOM
BJACTM HA OCHOBE INPHMHIMIA €€ pPa3[elICHHsT Ha 3aKOHOAATENbHYIO,
HCIIOJTHUTEINIbHYIO U CyIeOHYIO BJIACTH U MPEIOCTABICHNE KaXA0H U3 HUX
PaBHBIX IIPaB, B YaCTHOCTH, BO3MOXXHOCTH oOpatieHus B KOHCTUTYIMOHHBIN

CYII.

Kpome TOro, B OTHOLIEHMHM MPENOCTABICHUSA IAPJIAMEHTY
npencenatenemM BepxoBHoro cyia uHGopMaIum o 1esTeIbHOCTH CyAe0HOM
CUCTEMBI, OpraH KOHCTUTYLIMOHHOI'O IPaBOCYIHs U3JI0KWI CIELYIOLIYIO
[IPaBOBYIO MO3ULMI0. HenomycTuMOCTh SKCIUIMIUTHO BBIPAKEHHOU
oueHku co croponsl JKoropky Kenema Koipreisckoit PecryOnmku
uHpOpMaLUU O IESITEIbHOCTH Cy/l1eOHON CHCTEMBI HE TOJIBKO TO3BOJISET
COXPaHUTb OaJaHC MEX/1y 3aKOHOJATEIbHOM U Cy1e0HOM BETBAMU BIIACTH,
HO M ONOCPEIOBAaHO CBHUJETEILCTBYET 00 OTCYTCTBHM HEOOXOAMMOCTH
HEMOCPEICTBEHHOT0 MPEACTABICHUs TaKOi MHPOPMALIUKU MpeJiceiaTeNieM
BepxosHoro cyna Keipreizckoit PecrryOmukmu.

Takxum 06pazom, cy1eOHas B1acThb, 00ecreurBaroIiasi BEpXOBEHCTBO
3aK0HA, JOJDKHA OBITH CBOOOJHA OT 4Ybero Obl TO HU OBLIO BIIHSIHMA,
YTOOBI MMETh BO3MOXXHOCTHb OBITH OOBEKTUBHOW M OECHPHUCTPACTHOM.
Ee xoHCcTHTynMOHHas MoOJeNlb MPOJUKTOBAHA uAeeld obecrneueHus
MpaBOCyAMEM TIpaB M CBOOOJA YEJIOBEKa, 3ajJaHa OOLIENpPU3HAHHBIM
MEXIYHapOAHBIM TPUHIMIIOM BEPXOBEHCTBA IpaBa M HE JOIYCKaeT
OTrpaHMYEHUN MOJTHOTHI Cy1€0HOM BIACTH U Cy1€0HON HE3aBUCUMOCTH.

-181-



The Constitutional Court of the Kyrgyz Republic

B cBoeM pemenun KOHCTUTYLMOHHBIM Cyd OTMETHJ, YTO
pEeryJISITUBHOE JAEWCTBHE OCIIAPUBAEMOM HOPMBI, YCTaHABJIMBAOILIEE
nosHoMouue XKoropky Kenemra 3aciaymmBarh €Xeroanyo HH(GOpMaImo
0 JIeATEeNIbHOCTU CYyJeOHOM CHCTEMBI, BBIXOJIUT 332 PaMKH MOJHOMOYHIA
XKoropky Kenema, ycraHoBneHHbIX KoHcTUTynueld M HpUBOOUT K
HapyLIEHUIO TaKUX KOHCTUTYLMOHHBIX IIEHHOCTEH KaK MpPUHIUI
HE3aBUCUMOCTH Cy/IOHOM BETBM BIIACTH U MIPUHLIUIIA PA3/IeICHHS BIACTEH.
OcnapuBaemass HopMma Obuta Tpu3HaHa KOHCTHTYIIMOHHBIM CyJIOM
HEKOHCTUTYLIHOHHOM.

Bwmecte ¢ Tem KOHCTUTYLIMOHHBIN Cyl OTMETHII, YTO, UCXOIS M3
MPUHIIMIIA OTKPHITOCTH U OTBETCTBEHHOCTH TOCYAApCTBEHHBIX OPraHOB,
cylnebHasi cucTeMa He JOJDKHa OBITh 3aKpbITOM, W uMHGpOpMalus O ee
JeSITeNIbHOCTH JIOJKHA OBITh JOCTYIHOW Kak JUisi OOIIECTBEHHOCTH, TaK U
it JKoropky Kenemna.

B s10it cBs3u, hopMa u MeTOJBl MpeAOCTaBICHHs WH(OPMALUU
OOIIIECTBEHHOCTH O JEATENbHOCTH CyAEeOHOH CHCTEMBl JTOJKHBI
ObITh ompeneneHsl BepxoBHbiM cynoM  Keipreisckoir  PecryOnmku
camocTosiTenibHO.  WH(popmanms MOXKeT MpenocTaBisaTbes Koropky
Kenemy Keipreizckoit PecnyOnuku HMCKIIOYUTENBHO 110 WHUIMATUBE
camoi cy1e0HOI BEeTBU BJIACTH.

B cBoeilt npaktrke KOHCTUTYIMOHHBIN CyJ NPUMEHWI JOKTPHUHY
pa3yMHOH CHEpKAaHHOCTH (CaMOOTpaHUYEHHsI) TpU TPOBEPKE Ha
KOHCTUTYLIMOHHOCTh HOPMBI KOHCTUTYLHMOHHOTro 3akoHa KbIpreizckoit
PecniyObnmukn  «O  mpHOCTAaHOBIEHUM JEMCTBHSI HEKOTOPBIX HOPM
KOHCTUTYLHOHHOTO 3akoHa Keipreisckoit PecmyOnuku «O BbiOopax
[Ipesunenta Koipreizckoit PecyOnuku u gemyratos XKoropky Kenema
Keiprei3ckoit PecryOmukm»”.

J111s npuMeHeHusI JOKTPUHBI CACPKAHHOCTHU OCTY>KUIH HAPOIHBIE
BOJTHEHUS TTOCJIE BBIOOPOB, Ha3HAUYCHHBIX Ha 4 okTa0ps 2020 roma.

Tak, mocne OOBSBIEHUS TPEABAPUTEIBHBIX HTOTOB BBEIOOPOB

5 Pemenne KC Keipreisckoii Pecrynuku ot 2 gexadpst 2020 roja 1o Jeiay o MpoBEpKe
KOHCTUTYLIIMOHHOCTH KOHCTUTYIIMOHHOTO 3akoHa Keipremckoit Pecny6muxu  «O
NPUOCTAHOBICHUH JICHCTBUSI HEKOTOPHIX HOPM KOHCTUTYIIMOHHOTO 3akoHa KbIprbizckoii
Pecnyonuku «O Boibopax [Ipesunenta Keipreisckoii Pecriyonuku u nenyraroB JKoropky
Kenema Keipresckoit PeciyOnuku» B CBSA3U ¢ OOpAIICHUSAMH TONUTHYECKONH MapTHH
«Pedopmay B suie ee npeacenarenss CooporkysnoBoii Kitaper ChiprakOeKoBHBI, a TAaKKe
rpaxxaan KaceimbexoBa HypOeka AlitbieBnya n YeyOanuesa Taanaiibexa bonoroexoBuua.
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nernytaroB JKoropky Kenema (mapiamenTa), mpomenmmx 4 OKTSOps
2020 ropma, psx TOJUTHYECKUX NApTHH OOpaTHIIMCh C 3asBICHHEM B
[leHTpanbHyI0 KOMUCCHIO TTO BRIOOpaM U MPOBEIECHUIO pedepeHIyMOB 00
OTMEHE €r0 pe3yJIbTaToB.

B 3asgBieHuM 3THUX MNOJIUTHUYECKUX MHApTUH OBUIO yKa3aHO, 4TO
BBIOOPHI MPOIUIK ¢ TpyOeHIIMMH HApYyIIEHUSIMU, MAcCOBBIM IOJIKYIIOM
rojocoB u3Oupareneil, yrpozamMd W JaBiCHUSIMH Ha u30upaTenel, a
TaKk)Ke HapyLIEHUSIMU TpHU IMojcueTe rojocoB. HenoBonbcTBO 0011€CTBA
UTOraMu BBIOOPOB, COINPOBOXKIABIIEECS MAaCCOBBIMU OecropsiaKaMu,
MIPUBEJIO K MOJUTHUYECKON HECTAOMIILHOCTH B PECITyOJIMKE, B CBS3U C YEM
[lentpanpHass KOMHCCHsI 1O BBIOOpaM W TIPOBEACHHUIO pPePEpEeHIYMOB
MpU3HaANIa HEJIEHCTBUTENIbHBIMU HUTOTM BBIOOpOB JemyTtaToB JKoropky
Kenema Keipreizckoii PecrryOmuku.

OcnapuBaeMblii KOHCTUTYIMOHHBI 3akoH ObUI TNPUHAT B
MEPUOJ TSKEIOW MOJUTHUUYECKOM M IKOHOMHYECKON CHUTyaluu, MOCIe
HApOJHBIX BOJHEHHUH U CIOXKUBIIMXCS COOBITUN 5-6 okTs0ps 2020 rona.
OT BBIHECEHHOIO pEIICHHS OpraHa KOHCTUTYIIMOHHOIO MpPaBOCYAUS
3aBHCeNla CTAOMIBHOCTh KaK MPaBOMOPSAKAa U OE30MaCHOCTH TpakIaH
Mo BCel pecmyOunKe, a TaKkkKe HEeJOMyIeHUE KaKUX-THO00 Tpa)kIaHCKHUX
CTOJIKHOBEHUH CTpaHE.

[lo panHOMY geny cyOBeKT OOpallleHHus yTBEpXkKAal, dTO
ocriapuBaeMblii 3akoH Obul npuHAT JKoropky Kenemem Keoipreizckoit
PecniyOnuku B yromy wuHTepecaM OTAEIbHBIX MOJUTHYECKUX TPy
U Ml ¢ TpyOeHIIMMH HapyLIEHUSIMU TIOpSAKAa MPUHATUS 3aKOHOB,
npeaycMoTpeHHoro  3akoHamu  Keipreisckoir  PecnyOmuku — «O
Pernamente JKoropky Kenema Keipreisckoit Pecnyonmuku» u  «O
HOPMAaTUBHBIX MpaBoBbIX akTax Keipreizckoir PecryOnmukuy». 3asButens
MPUXOJNUT K BBIBOAY, YTO HApYIIEH Ba)KHbBIM MPUHIUI OCYIIECTBICHUS
rOCy/1apCTBEHHOW BJACTH — MPHUHIMIA OTKPHITOCTH M OTBETCTBEHHOCTH
rOCYJapCTBEHHBIX OPTraHOB II€pe]] HAapOJAOM M OCYLIECTBICHUS MU CBOUX
IIOJIHOMOYMN B HHTepecax Hapozaa. lIpuocTtaHOBHMB [eHWCTBHE HOPM,
PEryIHMpyIOMUX MOPSJIOK MPOBEIECHUS MOBTOPHBIX BbIOOPOB B JKoropky
Kenem, tem caMbIM, OCHapuBAaeMblil 3aKOH IMapalii30Bajl JICHCTBUE
nosioxkeHnid KoHcTuTynmu, copepkaiux KOHCTHUTYLMOHHBIE OCHOBBI
npoBeieHus: BbIOOpoB aenyTtaToB XKoropky Kenema.

ITo muenuro 3as4ABUTCIIA, B CJIy4dac, CCJIU BBI60pBI IPHU3HAHbI
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HEJICUCTBUTEIIBHBIMU M HECOCTOSIBIIUMUCSA, B CWIIYy KOHCTUTYLIMOHHOI'O
3axoHa o BeIOOpax LlenTpanbHo# n30MpaTenbHON KOMUCCUEH Ha3HAYAI0TCS
MOBTOPHBIE BHIOOPHI B TEUYEHHE OIHOTO MecsAua. [[oBTOpHBIE BBIOOPHI
U OCHOBHBIC BBIOOPHI SIBJISIFOTCS HEPAa3phIBHBIMH LUKIAMH €IUHOTO
IpoLecca, M IOBTOPHBIE BBIOOPHI €CTh OPraHUYECKOE IMPOJIOJIKEHUE
OCHOBHBIX BBIOOPOB.

CyObekT oOpamieHus OTMeual, IIOCKOJIbKY BbIOOpHI ObuIN
MpU3HAHbl ~ HEACHCTBUTEIBHBIMU  BBHUJY  MAacCCOBBIX  HapyLIEHUU
3aKOHOJATEIbCTBA O BbIOOpaX, CYLIECTBEHHO MOBIMUSABLIMX Ha CBOOOAY
BOJICU3bSIBIICHUS HW30Wparenss M HCKAa3uUBUIMX HNPHUHLMI BCeOoOLIEro
paBHOTO U30UPATEIHLHOIO MPaBa, MOBTOPHBIE BHIOOPHI SIBISIFOTCS] BaXKHBIM
MIPaBOBBIM CPEJICTBOM BOCCTaHOBJICHUS! HAPYILIEHHOTO MpaBa U30UpaTh U
ObITh N30paHHbIM, rapanTupoBanHoro Koncrurynueii. [lpuocranasnuas
NEHCTBUSL HOPM O BBIOOpaX, TrOCyJapCTBO IpeKpallaeT B3ATble Ha
cebst oOs3arenbcTBa OOecreueHusi BEPXOBEHCTBA BJIACTH  HApoJa,
Mpe/icTaBIsieMOl U o0ecrieunBaeMoi BCeHapoJHO n30upaeMbiM JKoropky
Kenemewm. [IpuocranoBienue 3akoHa, 3aTparuBatoiee (yH1aMeHTalbHbIE
MOJINTUYECKHUE TIPaBa U CBOOO bl TPaXk/JlaH, SIBJSETCS OrPAaHUYEHUEM 3TUX
IIpaB B MPOU3BOJIbHO YCTAHABIMBAEMbIX BPEMEHHBIX Ipe/ieax.

CyObekT oOpaiieHusi CTaBUJ TMOJ COMHEHUE JIETUTUMHOCTh
MPENIoIaraéMblX KOHCTUTYLIMOHHBIX W3MEHECHM, BBUIY Yy4acTUS B
KoHCTUTYLIMOHHON pedopme XKoropky Kenema, cpok mnomHOMOUHUit
KOTOPOTO Y€ 3aKOHUYMUJICS.

KOHCTUTYLIMOHHBIN ~ Cyl, apryMEHTHpPYsT CBOIO  IIPaBOBYIO
MO3UIMI0, OTMETUN, 4To KbIpreizckas PecrnyOnuka siBIsieTCsl IPaBOBBIM,
JIEMOKPAaTUYECKUM TOCyJapCTBOM, YTO O3HA4YaeT BEPXOBEHCTBO IpaBa BO
Bcex cepax oOLIECTBEHHOM, MOJIUTUYECKON U rOCYJapCTBEHHOM KU3HHU,
MOTYMHEHHE BCEX CyOBEKTOB MPAaBOOTHOILLIEHUH (UeI0BEKa U I'paXk/1aH1Ha,
OOIIECTBEHHBIX O0BEIUHEHHUH, TOCYAapCTBEHHBIX W MYHULHUIAIBHBIX
opranoB) KoHcTUTyIIMM 1 3aKOHaM.

OHpe,Z[eJ'ISIIOIJ_II/IM Ka4yC€CTBOM 3aKOHAa KaK € AMHCTBCHHO BO3MOXHOI'O
peryisaropa O6IJ_ICCTBCHHLIX OTHOILIICHUM B MpaBOBOM TOCyHapCTBC
ABJBICTCS €TI0 HpoHeAypHas JICraJbHOCTb (SaKOHHOCTL), TO €CTb €TI0
COOTBCTCTBUC KOHCTUTYLUMOHHBIM W 3aKOHOAATCIIbHBIM IPEANIUCAHUAM O
HOPMOTBOPYCCKUX IIpaBUJIaX U MpoHecAypax €ro nNpuHATHA U U3J1dHUA.

Koncturynus KsIprei3ckoit Pecny6nuku COLCPIKUT
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OCHOBOIIOJIATAIONINE TPEOOBAaHUS K MOPSAKY HPUHATHS, MOJIHCAHUSA,
ony0OnuKoBaHus 1 BBeaeHus B aericteue JXKoropky Kenemewm Koiproizckoit
Pecny6iinky KOHCTUTYIIMOHHBIX 3aKOHOB 1 3aKOHOB, & TAK)KE rapaHTHPYET
MIPaBO HA yYacTHE TPakJIaH B 00CYKACHUU U IPUHATHH 3aKOHOB U PELICHU I
pecIyOIMKaHCKOTO U MECTHOT'O 3HAUYEHHUSI.

OcHOBHO# 3aKOH HE CIIy4aitHO TpH1aeT 0c000e 3HAUCHUE YIACTUIO
rpax<aaH B 00CYKJI€HUH U IPUHATHUU 3aKOHOB, 3aKPENHB B UMIIEPATHBHOM
MopsAZIKEe O0S3aHHOCTh TOCynapcTBa 00ECNEeUUTh BOIUIOIIEHUE B YKM3Hb
JAHHOTO TpaBa. DTO OOYCJIOBIEHO HEPa3pbIBHOW CBS3bIO YKa3aHHOTO
KOHCTUTYLIMOHHOTO  TOJIO)KEHHS €  TIPUHLUUIIOM  HapOJIOBJIACTHUS.
Koncturynmsa  npososrmamaer Hapox  KeIlprelsctana  HocurTenem
CYBEpEHUTETa M €IMHCTBEHHBIM HCTOYHHUKOM TOCYIapCTBEHHOW BIIACTH
B Koipreisckoit PecniyOnuke, Hapon KbIprei3ctana oCylIecTBISIET CBOIO
BJIACTh HEMOCPE/ICTBEHHO Ha BbIOOpax M pedepeHayMax, a TakkKe yepes
CUCTEMY I'OCYJapCTBEHHBIX OPIaHOB M OPraHOB MECTHOT'O CAMOYTIPaBJICHHUSI
Ha ocHoBe KoHcTuTynuum M 3akoHOB. JlaHHBIM NPUHIMI BBICTYIAET
OCHOBOIIOJIATalOIIMM ~ HayaJOM  OpraHU3alMM  KU3HEIEATEIbHOCTH
rocyjgapcTBa u oOIecTBa B IEJIIOM. B 3TOM CMBICIE HE MOXET OBITh
UCKIIIOYEHUEM U [PaBOTBOpYECKas  JESATEeNIbHOCTh  TIOCYAapCTBa,
MOCPEJICTBOM KOTOpo# ¢dopMupyercss ero rmpaBoBas cucrtema. Kax
COBOKYITHOCTb B3aMOCBSI3aHHBIX, COTJIACOBAHHBIX 1 B3aMMO/ICHCTBYIOIINX
MIPaBOBBIX CPEJCTB, BhIPAOATHIBAEMBIX B KOHKPETHBIX 3aKOHAX M HHBIX
HOPMAaTUBHBIX [PaBOBBIX aKTaxX, IIPaBOBasl CHCTEMa YCTAHABIMBAET
3aKOHOMEPHOCTh TMPOMCXOAAIIUX B OOIIECTBE SBICHUM U YpOBEHb
MIPaBOBOIO PAa3BUTHUS CTpaHbl. B 3TOil CBA3M, WUTHOPUPOBAHUE POJIU
oOuiecTBa Kak IepBOMCTOYHHUKA BJIACTH B IPABOTBOPUECKOM JEATEIILHOCTH
rocyJ1apcTBa He JO0IyCTUMO.

KoHCTUTYLIMOHHBIN CyJ MPUBEN TakXke MO3ULUI0 BeHenuaHckou
komuccun Cosera EBponbl, ykazannyio B 3akmrouenun CDL-PL(2020)
015 ot 17 HOs16ps 2020, rae ObUIO OTMEUEHO, YTO BEPXOBEHCTBO IpaBa
IIPENIOJIaracT B OTHOLIEHUH IPOLEAYP 3aKOHOTBOPYECTBA ITPABO IPak1aH
Ha y4yacTue B IyOIMYHBIX Jiesax U TpeOyeT, 4ToObl 00IIECTBEHHOCTh UMeIa
JOCTYT K MIPOEKTaM 3aKOHOB U BO3MO>KHOCTb BHECTH CBOM BKJIaJ.

[Ipu 3TOM OpraH KOHCTHUTYIIMOHHOTO KOHTPOJIS, COTJIAIAsICh C
YTBCPKACHUEM, YTO B ) KU3HCACATCIbHOCTH IroCyJapCTBa MOTYT BO3BHUKATDH
o0cTosTensCTBa, TpeOyIolMe HE3aMEITUTEIbHBIX 3aKOHOJATEIHHBIX
MCP, CUYHUTACT OOMYCTHMBIM OTHECCHHUC K AUCKPCHHWHN 3aKOHOIATCIIA
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YCTaHOBJIeHI/Ie HNCKIIIOUHUTCIIBHBIX cnyqaeB, Koraga 3aKOHOTBOquCKHI>'I
MIPOIIECC MOXKET OCYILECTRIIATHCS B yCKOPSHHOM pexkume. [IpusToMm crenyer
y‘-ICCTB, YTO BCAKUC HUCKIIOYCHUA, XOTA U cozlepxcaT HUHBIC, OTJIIMYHBLIC OT
OCHOBHOTI'O HpaBI/IHa, peFYJISITOpBI, OCTAaKTCA €Iro HCOTLGMHCMOﬁ 4YaCTbhIO
U HC HapyH_IaIOT €ro MCTHHHOI'O coz[epxcaHI/m, a JINIIb I[eTaHI/ISI/Ip}IIOT
BBHUJly HEBO3MOXXHOCTH pEIICHUS BOMpoca B OOIIEM MOPSAKE IO
OUCBUAHBIM U OGBCKTI/IBHBIM HpI/I‘{I/IHaM. BeSyCHOBHO, 9THU HpI/I‘-II/IHBI
JOJIXKHBI 6LITI> CyIJ.[CCTBCHHBIMI/I U OTBCUATh HpI/IHI_[I/IHy HCKJHO‘-IHTCHBHOﬁ
HEOOXOIUMOCTH.

Takum 00pazom, NOCKOJIBKY B OCOOBIX Cclydasix HpHUHATHE
3aKOHOIIPOEKTOB B YCKOPEHHOM PEKHUME BO3MOXKHO, TO OOIIECTBEHHOE
o0CyX/IeHHEe, KaK COCTaBHAas 4acTh 3aKOHOJATEJIBHOIO MPOLECCa, TAKKe
HC MOXKCT MPCIIATCTBOBATE OIICPATUBHOMY IIPOABIICHHUIO SaKOHOJIaTeHBHOﬁ
BlacTH. B Takux ciydasx coryiacue »5JeKTopara B JIETUTUMHOCTH
Takoi (OpMBI HOPMOTBOPUYECKOW JICSTEIBHOCTA BBIPAKAETCA B TOM,
YTO 3aKOHOJATENIbHAasl BJAcTb camMa IO cebe OCYLIECTBISAETCS €ro
NpeACTaBUTCIIAMU, H36I/IpaeMBIMI/I HETMIOCPECACTBCHHO Ha MEPHUOIUYCCKUX,
CBOOOJTHBIX U JIEMOKPATHYECKUX BbIOOpax. JIpyrumu ciioBamMu, HEe KaK10€
JeICTBHE MOKET 0JI00PATHCS AIIEKTOPATOM, [TOCKOJIBKY B IEMOKPATHUECKUX
rocyJapcTBax €ro Corjache BbIPAXAeTCsl NPEUMYIIECTBEHHO 4epe3
MIPE/ICTaBUTENIbCTBO.

HeoTnoxxHocTu 3aK0HOaTEIbHbBIX peI_HCHI/Iﬁ B 0COOBIX ClIy4dasx HC
AOJIKHBI MPECTIATCTBOBATH U APYTIUC NPOUCAYPHBIC BOIIPOCHI, 3aHUMAIOIINUC
BpeMeHHOﬁ IMPOMCIKYTOK, CIIOCOOHBIH HUBCJIIMPOBATL CMBICJI 6LICTpOFO
3aKOHOAATCIBHOI'O pCarupoBaHusl.

OO1ien3BecTHO, 4YTO B CBSI3U C OO0bsiBIeHHeM BcemupHoi
OpraHu3alMe 31paBOOXPAHEHUs NAHIEMHUU HOBOW KOPOHABUPYCHOMN
nnpexkuun COVID-19 u BbIsSBIEHHMEM MacCOBBIX CllydaeB 3a00JeBaHUS
Ha Tepputopun Keipreizckoit PecryOnnku B cOOTBETCTBUM C 3aKOHOM
Koipreisckoit Pecriybnuku «O I'paknaHckoi 3amuTe» U pacrnopssKkeHueM
[IpaButensctBa Kbipreizckoit PecriyOnuku ot 22 mapra 2020 rona Ne93
ObLT BBEJECH PEKUM YpE3BBIYANHON CUTyalluu, KOTOPBII 1O HacTosliee
Bpems sBiseTcs AeicTByromuM. Kpome Toro, coObITHS, MPOU30LIEAIINE
5-6 oxTs16pst 2020 rona B ropoie buiiikek, 00yciI0BI€HHBIEC HETOBOJILCTBOM
oOuiectBa ntoramu BelOOpoB nemyTatoB JKoropky Kenema Keipreizckoit
PecriyOnuky, compoBOXKIaBIIMECS MAacCOBBIM — HEMOBUHOBEHUEM U
OecriopsiikaMH, UMEJIH BCE MTPU3HAKU COLIMATIbHOW HECTAaOUIbHOCTH.
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Jecrabunm3anus (HECTaOMIBLHOCTB) OINpENeNseTCs] Kak MpoIece
HapyIIEHUs] W JI€30praHU3alMN CIOKMUBIIMXCS B OOIIECTBE CIOCOOOB
MOJUTHYECKOTO W TPABOBOTO YPETYJUPOBAHHS OOIICCTBEHHOW >KHU3HH.
[MomuTHyecKuit KPU3UC BEIET K PacUIaTHIBAHUIO OCHOB CYIIECTBOBAHUS
1 (YyHKIIMOHUPOBAHUS MOJUTHKOIIPABOBOM CUCTEMBI M K CMEHE CITIOCOO0B
pa3peuicHus: MOTUTUICCKIX KOHMIUKTOB.

B ycrnoBusX MONMMTHYECKOTO KpH3KWCa HEU30€KHO BO3PACTAIOT
yIpo3bl Kak BHYTPEHHEHW, Tak W BHEIIHEW Oe30MacHOCTH CTpaHbI.
COOTBETCTBEHHO, K YCMOTPEHHUIO 3aKOHOMATENsI MOXXET OTHOCHTHCS
OTIpEJICJICHUE COMYTCTBYIOIIMX COLMAJIBHBIX SIBIICHUW TPU YCJIOBUH,
€CIM DTO CBS3aHO C HEOOXOJMMOCTBIO CTAOWMJIM3AllMUd COLMAILHOM,
SKOHOMUYECKON CHUTYaIlMH, BOIIPOCAMH IMPABOIOPsAKAa U 0€30MacHOCTH,
00yCJIOBJICHHOW BBEACHUEM YPE3BBIYAMHOTO TOJIOKECHHSI, YPE3BBIUAHHOMN
CUTYAIMH WIHA ¢ 00CTOATEILCTBAMH HETIPEO0IUMOMN CHUITHI.

[IpuHIUOBl MEPUOAMYHOCTH U 00S3aTEIBHOCTH BBIOOPOB — 3TO
rapaHThl CIPABEUIMBOIO JEMOKPATUYECKOI0 YCTPOWCTBA TIOCYAApCTBa,
O3HAYaIOIME, YTO IPOMCXOXKJIEHUE BIJIACTH BO3MOXHO TOJIBKO IIO
BOJICU3BSIBIICHUIO HApOJa, BBHIPAXEHHOTO Ha BbIOOpax. DTH MPUHIIMIIBI
BBIP@)KAIOT MEPY CBOOOJBI M CHPABEJIMBOCTU B OOLIECTBE M SIBISIOTCS
OCHOBOI1 CIIpaBEAJIMBOM BJIacTU. B cBOIO odepenb, CTPOrue MpOMEXYyTKH
MEX 1y BBIOOpaMu 00€CIieunBaroT, C OAHOM CTOPOHBI, CTAOMIBHOCTE paObOThHI
BBIOOPHBIX OPTaHOB M JOJDKHOCTHBIX JIUII, C APYTOH, — rapaHTUPYIOT UX
cmensiemoctb. MiMeHHO 1o a3toil mpuumHe Koncturynus Keipreizckoii
PecnyOuiuku cOAep>KUT pa3ivyHble CPOKM OrPAaHUYEHUS IOJHOMOYMM
OpPraHoOB BJIACTH U JOJLKHOCTHBIX JIULL.

[lo wmuenuto Benenumanckoit xomuccun Coera EBporsl,
MIPUOCTAaHOBKA M30MPATEIBHOIO MPOIIECcCa CKa3bIBAETCS HA TPa)KIaHCKHUX
U TOJUTUYECKUX TpaBax ndJIeKTOpaTa M MOXET HaHecTH yuiepo
JIEMOKpATUH, TTIO3TOMY TIEPEHOC BHIOOPOB B JIFOOBIX IEJSAX JOHKEH OBITh
OTpaHMYE€H MPHUHLIUIIAMU [PONOPLUHUOHAIBHOCTH M HEOOXOAMMOCTH.
OneHka «3aKOHHOM 1eNIn» U «IIPONOPIIMOHATBHOCTHY OTPaHUYEHUSI IIPaB
n30upareneil MOXKET MPOBOJUTHCS B KOHTEKCTYaIbHOM HOPSAKE C YUETOM
(hakTHYECKOro MOJIOKEHUS /el B cTpaHe. B BecbMa HCKIIOUUTEIBHBIX
YCJIOBHSIX BJACTH MOTYT OTJIOXKHUTH BBIOOPHI C IIE€JbIO OCJIa0JIeHUs
HaIpPsKEHHOCTH M MPEA0CTaBICHHS M30MpaTeNIsiM BO3MOKHOCTH BbIPa3UTh
CBOIO BOJIIO B 0€3011aCHOM 1 XOPOIIO OPraHU30BaHHOM KOHTeKcTe. [lepenoc
MapJiaMEeHTCKUX BbIOOpPOB Ha OoJiee MO3JHUN CpPOK, OMNpeaessieMblil
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KOHCTHTyHHOHHOﬁ HpO,Z[OJDKI/ITeJIBHOCTBIO MaHaTa yxo,uﬁmero
MapJIaMEHTa, a, CJIEA0BATENIBHO, U IIPOPOralliel €r0 IIOJTHOMOYUH, JOJIKEH
GBITB HOI[erHJIeH ClicuuaJIbHbIMHA O60CHOBaHI/I5IMI/I nu I-IpC?»BI:nI‘-Ia.I\/JIHBIMI/I
00CTOATENHLCTBAMH.

CornacHo KonBeHIMM 0 cTaHAapTax JIeMOKpPaTHUECKUX BHIOOPOB,
n30upaTenbHBIX MIPaB U cBOOOJ B rocyAapcTBax yuacTHukax CozpyskecTBa
HesaBucumbix ['ocynapcTB B yCIIOBHSIX YpE3BBIYAMHOIO WJIM BOEHHOI'O
MOJIOKEHUs g oOecrieyeHus O€30MacHOCTH TpaXKAaH W 3alIUThI
KOHCTUTYLIMOHHOTO CTpOsi B cOOTBeTCTBUM ¢ KoHcTuTylue, 3akoHaMu
MOTYT YCTAaHaBJIUBAThCS OTrPAaHUYEHHUs MpaB U CBOOOJ C YyKa3zaHUEM
MpesieJioB U CpoKa HUX JEMCTBHS, a TakKe MOXET ObITh OTJIOXKEHO
MIPOBE/IEHUE BHIOOPOB.

Takum 00pa3om, epeHOC BHIOOPOB, B TOM YHCJIE C TOUKU 3PEHUS
HOPM MEXJIyHAPOJHOTO TMpaBa, JOMYCTHUM, €CIH 3TO O0O0YCJIOBICHO
HCKIIOYHTENIFHONM  HEOOXOAMMOCTBIO,  BBI3BAHHOM  II00AJIBLHBIMH
KpU3UCaMH, HECYIIUMH B ce0e yrpo3y HaHECeHHs yiiepOa HHTepecam
BCEro 00IIeCTBa.

HenoBoabCTBO 3HAYUTENBHBIX Py IPaskJaH UTOraMH BBIOOPOB
JIEITyTaTOB

XKoropky Kenema Keipreisckoii Pecrybnmuku, cocrosBummxcs 4
okTs10pss 2020 rona, BBUIMIOCH K UX OTKPBITOMY BBICTYIIJICHHIO MPOTUB
rOCyAapCTBEHHOW BJIACTH, UTO MPHUBEJIO K JI€30pTaHU3alNN TOJTUTHYECKON
CUCTEeMBbI, 00ECIICHUBAHUIO TOCYAapCTBEHHOM BIACTH B I1a3ax oOmiecTBa
U HE CHOCOOHOCTH MYyOJHMYHBIX OPraHOB OCYIIECTBIIATH CBOM (DYHKIIUU
B HajiexkameM Buae. [lomumo sroro, ctpana ¢ 22 mapta 2020 roga He
BBIXOAHUT M3 COCTOSIHUS YPE3BbIUAHHON CUTyalluu B CBSI3U C MaHIEMUEH
U MaccoBbIM 3a00JIeBaHMEM HACEJICHUs KOPOHABUPYCHON HH eKIue
COVID-19.

B oTux ycnoBusiX OTpULIATh OYEBWAHBIM (aKT HaAXOXKICHHUS
Keipreizckoit  PecriyOnukua B COCTOSIHUM MacIITaOHOTO — COIMATIbHO-
MOJINTUYECKOTO KpHU3HUca, HEBO3MOXHO. COOTBETCTBEHHO, HET OCHOBAaHUI
CYMTaTh, YTO Yy 3aKOHOJATEIS OTCYTCTBOBAIM BECKHE IIPUYMHBI IS
MIPU3HAHUS OOCTOSTENILCTB, MPU KOTOPHIX NPUHUMAINCh pELIEHUS,
YPE3BBIYANHBIMU.

I[To cpoxky mnomnomoumnii genmyrtatoB JKoropky Kenema
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Konctutynnonssiii  cyn ormetwi, uro Koncrutyums Ksipreizckoi
PecnyOiinky He TOJBKO YCTaHABIMBAET KOHKPETHBIM CPOK, B TEUCHHE
koToporo aemyraTsl JKoropky KeHnema npaBoMOUHbI OCYIIECTBISATh CBOU
MIOJTHOMOYHS, HO ¥ 00513aTEJIbHBIC YCIOBHSL, ITPH KOTOPBIX 3TU MOTHOMOYUS
MOTYT OBITH MpekpalieHsl. llpeaHa3HadeHHe 3TUX KOHCTUTYLMOHHBIX
YCTAaHOBOK 3aKJIIOYAeTCs B TOM, YTOOBI OHM B CBOEM CHCTEMHOM
€MHCTBE, C OAHON CTOPOHBI, FAPAHTUPOBAIM JEMOKPATUUECKUI TPUHIIUI
CMEHSEMOCTH OpraHOB BIJIACTH, C JPYroil CTOPOHBI, OOECICUUBAIIH
HENPEPHIBHOCTh  KU3HECIIOCOOHOCTH ~ 3aKOHOJATENIbHOW  BETBH B
CUCTEME OpraHOB rocyaapcTBeHHoOM Biactu. [Ipu 3Tom KoHcTuTyus He
HpeciaeayeT Leau MPOJIOHIallMi OJHOMOYMM 3aKOHOIAaTENbHOIO OpraHa,
a TpeOyeT COXpaHEHUS KOHCTUTYLHMOHHOW KOHCTPYKIIMH IOCTPOCHHS
roCy/apCTBEHHON BJIAaCTH Ha OCHOBE IIPUHLIUIIA pa3/IeJICHUsI BIIaCTEN.

Wupmmu caoBamu, OCHOBHOHM 3aKOH HE HMCKIIIOYAET BO3MOKHOCTH
MOJUTUYECKUX KPU3UCOB, BCJIEACTBHE KOTOPBIX HE yJacTcsi B
YCTaHOBJICHHBIC CPOKH C(POPMUPOBATH 3aKOHOJATENIBbHBIA OpraH, OT
JIEATEIIbHOCTU KOTOPOrO MPSMO WJIM KOCBEHHO 3aBUCUT CO3/IaHHE BCETO
rOCyIapCTBEHHOIO MEXaHU3Ma.

B nonareepxaeHue cBOEM NO3MLMM OpPraH KOHCTUTYLIMOHHOTO
KOHTpOJIsL IIpuBel no3uuuio Benenmanckoit komuccuu Cosera EBpormnsl,
KOTOpasi OTMETWJIa B CBOEM 3aKJIIOUYeHHH, 4To MaHjar [lapmamenra
HA4YMHAETCs C MOMEHTA IPUHECEH U TPUCATH JICyTaTaMU M 3aKaHYMBAETCS
yepe3 5 ser. B 3TOT mepuon npeaplayliuvii 3aKOHOJATENbHBIA OpraH
Bce emé MpoAoKaeT —(YHKUMOHUPOBaTh, uToObl  KbIpreizckas
PecnyOiinka Hukorja He Obla JIMIIEHA MapiaMeHTa, CIIOCOOHOTO B
cilyyae He0OXOUMOCTH OCYIIECTBIATh CBOM NoaHOMouMs. Llens yactu 3
cratbu 71 KOHCTUTYIIMM COCTOUT B TOM, YTOOBI MPEJOTBPATUTH JIIOOYIO
(opMy MHCTHUTYIIMOHAJIBHOTO Bakyyma. DyHKIMU TOCyAapCcTBa JTOJKHBI
oOecrieunBaThes B J1I000€ BpeMs 0e3 3a/1ep>KeK U epephIBOB.

KoHctuTyninonHslii ¢y B cBoeM PelieHnn npumien K BbIBOAY, 4TO
nepepsiBbl B 001el mpaBocnocoOHocTH XKoropky Kenemia, HezaBucumo
OT MNpPHUYUH, HE JIOMYCTUMBI, COOTBETCTBEHHO, IOJIHOMOYHUS [EMyTaTOB
XKoropky Kenemnia mecroro co3piBa MOTyT OBITh 3aBEpILEHbI TOJIBKO CO
JIHS TIEPBOT'O 3aCEJaHus CIELYIOIIErO CO3bIBa B MOPSAIKE, YCTAHOBICHHOM
yacTbto 3 ctatbk 71 Konctutyuuu Keipreisckoit Pecry6nnku.

OTHOCHUTENLHO BOIIpOCa - HACKOJIbKO MaHAAT 3daKOHOAATCIIbHOI'O
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opraHa MOKET OBITh HOJHOIICHHBIM B 3TOT nepuoj, KoHCTUTYIHOHHBIHI
Cyd OTMETHJI, YTO OCYLIECTBICHHME IMapjaMeHTa MAEATEIbHOCTH IIO
UCTEYCHUH KOHCTUTYLIMOHHOTO CpOKa TOJHOMOYHMHA HE OMNpPaBIbIBAIOT
OXKHUIaHU# o0miecTBa, chOPMUPOBABIIMXCS YCTOSBIIUMCS BOCHPUATHEM
CTpPOTOM MEPUOTUIHOCTH CMEHBI BIIACTH, YTO MOJPHIBAET JOBEPUE I'PaKIaH
K TOCYJapCTBEHHBIM HHCTHTYTaM W HAHOCUT yuiepd s¢ddexruBHOMY
rocyJapcTBEHHOMY ympasieHuto. [lo 3Tomy Bompocy Beneumanckas
komuccusi CoBera EBporbl B cBoeM 3akiroueHUH 00paTHiia BHUMaHHUE Ha
TO, YTO JUIsl TPEIOTBPAIICHUS TEPEPhIBOB B padoTe 3aKOHOJATEIHHOTO
opraHa JCWCTBYIOIIMI TMapiaMeHT JOJDKEH HMMETh OrPaHUYEHHYIO
neecrocoOHocTh. Bo Bpemst mpoporauuu, KOTopas MPOUCXOIUT IOCIe
UCTEUCHHs CPOKa IOJHOMOYMI 3aKOHOIATEIbHOTO OpraHa, MapJIaMeHTy
paspeniaercsi BBINOJHATH JIMIIb HEKOTOpbIE OOBIYHBIC (YHKIHHU, B TO
BpeMsl Kak €My He paspeluacTcs YTBEp)KIaThb 4Ype3BbIYaiHbIE MEphI, B
TOM YHCJIe KOHCTUTYIIHOHHBIE pehopMbl. B mepuos mpoporaiuu ypoBeHb
JETUTUMHOCTHU 3aKOHOAATEIbHBIX PEIICHUI HUXKeE.

B cBsa3u ¢ yem, KoHCTUTYIMOHHBIA Cy7 0CO00 OTMETWJI, 4YTO,
coxpansisi 3a co0Ol MaHAAT 3aKOHOJATENIbHOTO OpraHa, TeM HE MeEHee,
napiameHT Keiproizckoir PecnyOnuku o0si3aH B mepuoj Mpoporanuu
MIPOSIBUTH BBICOKUI YpPOBEHb IOJUTHYECKOW OTBETCTBEHHOCTH IEpPEN
0o0IIECTBOM U PYKOBOJICTBOBAThCSl B CBOEH JEATEIbHOCTU MPUHIUIIOM
pa3yMHOH CHEpKaHHOCTU. JlpyruMu cioBamu, MapiaaMEHT MOKET
MPUHUMATh PEIICHUS, BBI3BAHHbBIE HCKIIOYHUTEIbHOW HEOOXOIMMOCTHIO
U Hocsmue Oe3oTiarateiabHbId XapakTep, TO €CTh HalpaBiICHHbIE
Ha CTaOMIM3alUI0 COLMAJIbHO-TIONIMTUYECKON CHUTyalluM B CTpaHe,
MIPEOJI0JIEHUE PA3IMYHOIO PO/Ia KPU3UCOB U COLIMAIBHON HAPSKEHHOCTH,
o0ecrieyeHre MpaBoOMoOpsAKa, OE30MaCHOCTH TOCYJapcTBa M HaceleHus,
nesitenibHOCTH [IpaBUTEnbCTBA, a Takke Ha nojjepkanue 3PpQPeKTHBHOTO
(yHKIMOHUPOBAHUS IPUHIUIIA pa3/IeIeHUs BIIaCTeH.

VY X0JaTalCTBYIOIIUX BBI3BIBAIO TaKXke OOECHOKOCHHOCTh TaKoe
OCHOBaHHUE MPUHATHS OCHAPUBAEMOI0 KOHCTUTYLIMOHHOIO 3aKOHa, Kak
HE00X0IUMOCTh MPOBEACHUS KOHCTUTYLIMOHHOM pedopMbl, U CTaBUIOCh
10/l COMHEHHE JIETUTUMHOCTB IPEIIojaraeMbIx nonpasok B Koncturynuro
B Cllyyae y4yacTus B IperonaraeMoil peopme neiicTBYIOIIEro B TO BpeMst
co3biBa JKoropky Kenema Ksipreizckoit PecryOmuku.

Opran KOHCTUTYIIMOHHOTO KOHTPOJISI TMOJYEPKHYJ OCOOYIO
3HAYMMOCTb COOJIIOAICHUS TpHHIMNA He3bioemoctn KoHcturynuum
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Keipresckoit PecriyOnuku, TeM HE MeHEe, OTMETHII, YTO OCHapUBaeMbIi
KOHCTUTYLMOHHBIM 3aKOH MO CBOEMY IMPEAMETY pEeryJupoBaHUsl He
SIBIIIETCS aKTOM KOHCTUTYIHOHHOW pedopMbl. MHBIME CclOBaMH,
namepenue JKoropky Kenema Keipreizckoit PecnyOnuku, u3nosxeHHOE
B cTatbe | OcCnapuBaeMoro KOHCTHUTYLIMOHHOTO 3aKOHa, HE MOXET
pacLeHUBAThCS KaK CaMOCTOSATENIbHAasT HOpMa IIpaBa, CoOeprKalas
BEJICHUE WM BJIACTHOE MPEANHCAHUE O MPOBEACHUH KOHCTUTYLIHMOHHOMN
pedopmebl. To ecTh opraH KOHCTUTYIIHOHHOTO KOHTPOJISI HE MOXKET J1aBaTh
OILICHKY MPAaBOMEPHOCTH €II€ HE COBEPILIEHHBIM JIEUCTBUIM IapjaMeHTa
Koipresckoit Pecniy0vku B paMKax paccMaTpUBAaeMOro Jelia, MOCKOIbKY
OCHapuBaeMblii KOHCTUTYLHMOHHBIM 3aKOH He SBISIETCS HOPUANYECKUM
OCHOBaHUEM MPOBEACHHUS KOHCTUTYIIMOHHON PePOPMBL.

Taxkum o6pa3zom, KOHCTUTYITMOHHBIN Cy] IPU3HAJ OCIIAPUBAEMYIO
HOPMY KOHCTUTYUHMOHHOW, MHUHHMHU3UPOBAB HEraTUBHBIC IPABOBBIC
MOCIAEACTBUSL C YYETOM  CJOKHMBIIEHCS  COI[MAJIbHO-TTOJIMTUYECKOM
CUTYAIIH B CTPAHE, BHIMIOJIHUB, IPX 3TOM, CBOIO MUCCHIO IO 00€CTICUCHUIO
MHpa U CTAaOUIILHOCTU B CTPAHE.
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Abstract

The Federal Constitution is the supreme law in Malaysia. The
superior courts are bestowed with the judicial power to ensure that the
legislative and the executive operate within the parameters prescribed
by the Federal Constitution under the doctrine of separation of powers.
In this regard, the judicial power which forms as the basic structure of
the federal constitution is exercised by way of judicial review. Judicial
review affords individuals aggrieved to challenge the constitutionality
of the legislative enactments or the unlawfulness of the decisions of the
executive with the right to be heard. This article aims to demonstrate the
current trend adopted by the Malaysian court in dealing with judicial
review applications based on the recent judgments of the apex court (the
Federal Court). This article expatiates on the pertinent legal principles
and normative justifications on judicial review expressed by the courts
in determining the legal breadth in reviewing legislative enactments and
executive decisions. The methodology devised for this article is based
on doctrinal research where the materials were obtained from textbooks,
law reports, online resources and academic databases.
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1.0 Introduction

This article examines the recent development of judicial review in
Malaysia as a crucial instrument in upholding good governance in Malaysia.
The discussion in this article features the relevant cases that had been
recently decided by the apex court in Malaysia (the Federal Court). These
cases serve as exemplars of how judicial review principles are currently
applied in Malaysia and would be able to provide a general outlook on the
approach adopted by the Malaysian courts in entertaining judicial review
applications. The discussion begins with the discussion on the legal model
applied by the Malaysian courts in judicial review applications, and the
discussion elongates to the legal principles of judicial review. This article
will then explain the bifurcated roles of judicial review in Malaysia by
addressing recent legal discourse engaged by the Federal Court on the legal
conundrums directly linked to judicial review, especially judicial power
and the basic structure doctrine.

2.0 The Separation of Powers

Malaysia is a parliamentary democracy with a federal constitutional
monarchy. The paramount Ruler commonly referred to as the Yang di-
Pertuan Agong is the head of state. Legislative power is divided between the
federal and state legislatures. The Federal power is vested in the government
and the two chambers of the federal parliament. This parliament consists of
two houses, the Senate (Dewan Negara) and the House of Representatives
(Dewan Rakyat). Executive power lies in the cabinet led by the Prime
Minister who must be a member of the House of Representatives and
command a majority. The Cabinet is chosen from members of both Houses
of the Parliament. The Prime Minister of Malaysia is appointed by the Yang
di-Pertuan Agong who also appoints the Cabinet on the advice of the Prime
Minister.

Each of 13 states has its own constitution which must be compatible
with the FC. Each state has an executive council (exco), which deals with
non-federal matters under a Chief Minister (Menteri Besar/ Ketua Menteri)
answerable to the elected state assemblies.

Malaysia has two constituencies of law. One is for the entire nation
and is set by the Parliament. The second is Shariah or Islamic law which
applies to Muslims. The states normally determine Shariah.
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As a democratic country, there are three organs of the government
in Malaysia: the legislative, the executive, and the judiciary'. Each organ of
the government is shouldered with distinct roles and responsibilities under
the FC. Malaysia upholds constitutional supremacy as enshrined in Article

4(1) of the FC. Article 4(1) of the FC provides as follows:

Supreme law of the Federation

4(1) This Constitution is the supreme law of the Federation and
any law passed after the Merdeka Day which is inconsistent

with this Constitution shall, to the extent of the inconsistency,
be void.

Although the doctrine of separation of powers is nowhere to be
expressly mentioned in the FC, its spirit could be derived from the finely
crafted words of Article 39, Article 44 and Article 121 of the FC that outline
the functions of the three branches of the government’. These Articles

respectively read as follows:

Article 39. Executive authority of Federation

The executive authority of the Federation shall be vested in
the Yang di-Pertuan Agong and exercisable, subject to the
provisions of any federal law and of the Second Schedule,
by him or by the Cabinet or any Minister authorized by the
Cabinet, but Parliament may by law confer executive functions
on other persons.

Article 44. Constitution of Parliament

The legislative authority of the Federation shall be vested
in a Parliament, which shall consist of the Yang di-Pertuan
Agong and two Majlis (House of Parliament) to be known as
the Dewan Negara (Senate) and the Dewan Rakyat (House of
Representatives).

Article 121. Judicial Power of the Federation

(1) There shall be two High Courts of co-ordinate jurisdiction
and status, namely-

' Abdul Hamid Mohamad, No Judge Is A Parliament, CLJ Publication, Selangor, 2018, p

123.

2 PP v Kok Wah Kuan [2007] 6 CLJ 341.
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(a) one in the States of Malaya, which shall be known as the
High Court in Malaya and shall have its principal registry
at such place in the States of Malaya as the Yang di-Pertuan
Agong may determine; and

(b) one in the States of Sabah and Sarawak, which shall be
known as the High Court in Sabah and Sarawak and shall have
its principal registry at such place in the States of Sabah and
Sarawak as the Yang di-Pertuan Agong may determine;

(c) (Repealed)

and such inferior courts as may be provided by federal law, and
the High Courts and inferior courts shall have such jurisdiction
and powers as may be conferred by or under federal law.

These provisions had been carefully arranged in the FC to serve
specific purposes and cannot be treated as meaningless with no legal
consequences’.

The separation of powers between the legislative, the executive
and the judiciary is the hallmark of a modern democratic state.* Anything
recognisable as a state must have an acknowledged means of constituting
and specifying the limits upon the three forms of state power identified
by Montesquieu: legislative power (making laws), executive power
(implementing laws) and judicial power (adjudicating disputes under
laws)’. In the same vein, the Federal Court in Lok Kooi Choon v Government
of Malaysia® expounded that the constitution is the supreme law of the
land embodying three basic concepts, namely the individual fundamental
rights, the distribution of power between the States and the Federation and
the distribution of power between the legislative, the executive, and the
judiciary.

In this connection, Sufian, Lord President (LP)” in Ah Thian v
Government of Malaysia (Ah Thian)® stated that Parliamentary supremacy

3 Alma Nudo Atenza v PP & Another Appeal [2019] 5 CLJ 780.

4 Ibid.

5> W.J. Waluchow, 4 Common Law Theory of Judicial Review the Living Tree, Cambridge
University Press, Cambridge UK, 2007, p 19.

¢ Loh Kooi Choon v Government of Malaysia [1975] 1 LNS 90.

7 Lord President refers to the post of the head of the Malaysian Judiciary before 1994.
However, after the Constitutional amendment in 1994, the term Lord President was
replaced with the term Chief Justice.

8 Ah Thian v Government of Malaysia [1976] 1 LNS 3.
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does not apply in Malaysia and the power of the Parliament is limited by
the Constitution. The applicability of the doctrine on separation of powers
had been vividly pronounced by the Federal Court in PP v Kok Wah Kuan
(Kok Wah Kuan)’, wherein Abdul Hamid Mohammad, the President of the
Court of Appeal as he then was, ruled that separation of power is a political
doctrine under which the legislative, executive and judicial branches of
government are kept distinct to prevent abuse of power, but this doctrine is
not absolute.

Raja Azlan Shah LP in the case of Pengarah Tanah dan Galian,
Wilayah Persekutuan v Sri Lempah Enterprise Sdn Bhd ruled that every
legal power must have legal limits, otherwise there is dictatorship...In
other words, every discretion cannot be free of legal restraint; where it is
wrongly exercised, it becomes the duty of the courts to intervene'®,

Article 124 of the FC provides that judges are obliged to preserve,
protect and defend the Constitution''. The superior civil courts in Malaysia
are vested with the judicial power to ensure that public authorities

° Supra. at no. 3.
10 Pengarah Tanah dan Galian, Wilayah Persekutuan v Sri Lempah Enterprise Sdn Bhd
[1978] 1 LNS 143.

1 Supra., atno 2.

Article 124 of the FC provides :
“Article 124. Oath of office of judges.
(1) The Chief Justice of the Federal Court shall before exercising the functions of his
office take and subscribe the oath of office and allegiance set out in the Sixth Schedule,
and shall do so in the presence of the Yang di-Pertuan Agong.
(2) A judge of the Federal Court, the Court of Appeal or a High Court, other than the
Chief Justice of the Federal Court, shall before exercising the functions of a judge take
and subscribe the oath of office and allegiance set out in the Sixth Schedule in relation
to his judicial duties in whatever office.
(2A) A person taking the oath on becoming the President of the Court of Appeal shall
do so in the presence of the senior judge available of the Court of Appeal.
(3) A person taking the oath on becoming Chief Judge of a High Court shall do so in
the presence of the senior judge available of that High Court.
(4) A person taking the oath on becoming a judge of the Federal Court shall do so in
the presence of the Chief Justice or, in his absence, the next senior judge available of
the Federal Court.
(4A) A person taking the oath on becoming a judge of the Court of Appeal shall do
so in the presence of the President of the Court of Appeal or, in his absence, the next
senior judge available of the Court of Appeal.
(5) A person taking the oath on becoming a judge of a High Court (but not Chief Judge)
shall do so in the presence of the Chief Judge of that Court or, in his absence, the next
senior judge available of that Court”.
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do not act beyond the parameters permitted by law. The FC vested the
judiciary with the authority to determine the legitimacy of the acts of the
executive and legislative branches of the government. The executive and
legislative branches of the government are obliged to perform their duties
in accordance with the constitution and the laws. The judiciary holds the
ultimate authority in determining what is constitutional or lawful.

3.0 The Legal Models for Constitutional Review in Malaysia

Constitutional review can be derived from two models. The first
model is based on the European model, where constitutional review is
carried out by a dedicated court commonly known as the constitutional
court. This model is often called the centralised system. The Constitutional
Court is given the exclusive jurisdiction to review laws, executive decisions
and actions. The Constitutional Court exercises its exclusive power where
no other courts or body can engage in constitutional review'?. However,
the Constitutional Court does not possess the jurisdiction to preside over
matters of civil or criminal nature. This system is the brainchild of Hans
Kelsen and is familiar to civil law countries in Western Europe, Eastern and
Central Europe, West Africa, South America and East Asia'’.

Whilst the second model is based on the American system, where
there is no dedicated constitutional court to perform constitutional review.
Instead, the superior courts are equipped with the jurisdiction to determine
the constitutionality of any laws. This model is termed the ‘diffused or
decentralised model’ and is universal to common law countries, including
Malaysia. This model permits constitutional review to be carried out by
a court with general jurisdiction over all civil, criminal and public law
questions not limited to constitutional questions only'*. The Federal Court in
the case of Datuk Seri Anwar Ibrahim v Government of Malaysia & Anor"
ruled that the High Courts should determine constitutional questions at first
instance and the role of the Federal Court in constitutional adjudication is
only as a court of final appeal or last resort.

4.0 Principles of Judicial Review

Judicial review is a very broad term to be accorded with a fixed

12 A. Harding, ‘The Fundamentals of Constitutional Courts’, April 2017, International
Institute for Democracy and Electoral Assistance, p 1.

13 Ibid. at p 2.

14 Tbid.

15 Datuk Seri Anwar Ibrahim v Government of Malaysia & Anor [2020] 3 CLJ 593.
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definition. Put simply, judicial review may be taken to refer to the safeguard
which is essential to the rule of law in promoting the public interest,
policing the parameters and duties imposed by the Parliament, guiding
public authorities and securing that they act lawfully, ensuring that they
are accountable to the law and not above it and protecting the rights and
interests of those affected by the exercise of public authority power!®

Malaysia is a common law country and its laws are developed from
common law principles. Therefore, it would be helpful for this discussion to
have a glimpse of the principles of judicial review developed by the English
courts. In R v Ministry of Defence, ex p Smith!’, Sir Thomas Bingham MR
ruled that judicial review forms part of the constitutional duty to ensure that
the rights of citizens are not abused by the unlawful exercise of executive
power. In this regard, it is apposite to emphasise that judicial review is the
backbone of administrative law's.

Black’s Law Dictionary defines the term judicial review as
the court’s power to review the actions of other branches or levels of
government, especially the power of the court to invalidate legislative and
executive actions as being unconstitutional'®. The court is vested with the
judicial power to protect the rights of individuals from being abused by
the unlawful exercise of the executive’s power and not to shirk from its
fundamental duty in doing right to all manner of people®. The judicial
power vests the courts with supervisory jurisdiction to perform judicial
review. Simply put, judicial review is concomitant to judicial power.

However, the term ‘judicial review’ is an indefinite term that
necessitates some adumbration. The FC does not offer any definition of
the phrase ‘judicial review’. However, the Federal Court in the case of
SIS Forum (Malaysia) v Kerajaan Negeri Selangor & Majlis Agama Islam
Selangor (Intervener) (SIS Forum)*' explained the phrase ‘judicial power’.
‘Judicial power’ refers to powers possessed by the sovereign authority to

16 M. Fordham QC, Judicial Review Handbook, 6™ ed., Hart Publishing, London, 2012,
pl.1.

7R v Ministry of Defence, ex p Smith [1996] QB 517, 556 D-E.

8 Ahmad Masum, ‘The Doctrine of Judicial review: A cornerstone of Good Governance
in Malaysia’ (2010) 6 Malayan Law Journal, p cxiv.

19 B.A. Garner, Black’s Law Dictionary, 9" ed., Thomson Reuters, St. Paul, USA, 2009,
p 924.

20 R v Ministry of Defence, ex p Smith [1996] QB 517, 556D-E.

2 SIS Forum (Malaysia) v Kerajaan Negeri Selangor& Majlis Agama Islam Selagor
(Intervener) [2022] 1 LNS 218.
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decide controversies between its subjects or between itself and its subjects,
whether the rights relate to life, liberty or property. SIS Forum had adopted
the classic explanation of judicial power from an Australian case in
Huddart Parker & Co Pty Ltd v Moorehead®* because the phrase judicial
power mentioned in Article 121(1) of the FC prior to the 1988 amendment
is akin to the phrase judicial power employed by sec.71 of the Australian
Constitution. In Huddart Parker & Co Pty Ltd v Moorehead, Griffith CJ
(Chief Justice of Australia)® ruled:

... ‘judicial power” as used in sec. 71 of the Constitution
mean[s] the power which every sovereign authority must of
necessity have to decide controversies between its subjects,
or between itself and its subjects, whether the rights relate to
life, liberty and property. The exercise of this power does not
begin until some tribunal which has power to give a binding
and authoritative decision (whether subject to appeal or not) is
called upon to take action.

There is no doubt that an important feature of judicial power
is judicial review where the court is vested with the power to examine
the actions of the legislature, executive and administrative arms of the
government and to determine whether such actions are consistent with the
constitution.

Previously, the law dictated that judicial review is a review of the
manner in which the decision was made?*. Traditionally, the courts applied
the subjective test to entertain judicial review applications. The subjective
test approach is reflected in the decision of the Federal Court in the case
of Karam Singh v Menteri Hal Ehwal Dalam Negeri (Minister of Home
Affairs)®”. The subjective test limits the court’s power to review the decision
making process only. However, the legal landscape began to change in
1982 after the Federal Court’s decision in Merdeka University Berhad v
Government of Malaysia® ruled that the subjective test in judicial review is
no longer applicable. Suffian LP in this case observed that:

22 Huddart Parker & Co Pty Ltd v Moorehead [1908] 8 CLR 330.

% Ibid.

24 Harpers Trading (M) Sdn Bhd v National Union of Commercial Workers [1991] 1 MLJ
417,p 419.

25 Karam Singh v Menteri Hal Ehwal Dalam Negeri (Minister of Home Affairs) [1969] 2
MLJ 129.

26 Merdeka University Berhad v Government of Malaysia [1982] 2 MLJ 243.
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Subjective formula no longer excludes judicial review if
objective facts have to be ascertained before arriving at such
satisfaction and the test of unreasonableness is not whether a
particular person considers a particular course unreasonable,
but whether it could be said that no reasonable person could
consider that course reasonable”.

In contrast, the objective test permits the court to evaluate the
decision-making process and the merit of the decision. The Federal Court
in R Rama Chandran v Industrial Court of Malaysia & Anor (R Rama
Chandran)* had applied the objective test, whereby the decision of an
inferior tribunal may be reviewed on the grounds of illegality, irrationality
and proportionality, which permits the courts to scrutinise the decision not
only for the process but also for substance. It allows the courts to go into
the merits of the matter. However, in a later decision, the Federal Court had
limited its power to exercise judicial review. In Ranjit Kaur a/p S Gopal
Singh v Hotel Excelsior (M) Sdn Bhd (Ranjit Kaur)®® the Federal Court held
that cases that involve matters relating to public policy, national interest,
public safety and national security are not amenable to judicial review.

In this regard, it would appear therefore that, the test for judicial
review is an objective one. A host of authorities adjudicated by the apex
court have endorsed the application of the objective test in judicial review
applications. (see Pengarah Tanah dan Galian, Wilayah Persekutuan v Sri
Lempah Enterprise Sdn Bhd®, John Peter Berthelsen v Director General
of Immigration, Malaysia & Ors*°, Minister of Home Affairs, Malaysia
v Persatuan Aliran Kesedaran Negara®', YB Menteri Sumber Manusia v
Association of Bank Officers, Peninsular Malaysia** and Titular Roman
Catholic Archbishop of Kuala Lumpur v Menteri Dalam Negeri & Ors*).

27 R Rama Chandran v Industrial Court of Malaysia & Anor [1997] 1 MLJ 145.

8 Ranjit Kaur a/p S Gopal Singh v Hotel Excelsior (M) Sdn Bhd [1997] 2 CLJ 11.

» Pengarah Tanah dan Galian, Wilaya Persekutuan v Sri Lempah Enterprise Sdn Bhd
[1978] 1 MLJ 135.

30 John Peter Berthelsen v Director General of Immigration, Malaysia & Ors [1987] 1 MLJ
134.

31 Minister of Home Affairs, Malaysia v Persatuan Aliran Kesedaran Negara [1990] 1 MLJ
351.

2 YB Menteri Sumber Manusia v Association of Bank Officers, Peninsular Malaysia
[1999] 2 CLJ 471.

3 Titular Roman Catholic Archbishop of Kuala Lumpur v Menteri Dalam Negeri & Ors
[2014] 6 CLJ 541.
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5.0 The Bifurcated Roles of Judicial Review in Malaysia

The fundamental roles of judicial review can be dissected into
two parts. The first part concerns constitutional judicial review, whilst the
second part relates to the statutory judicial review?*. The bifurcated roles
played by the judicial review are explained below.

5.1 Constitutional Judicial Review

Constitutional judicial review is enshrined in Article 4(1) of the FC.
The said provision stipulates that the FC is the supreme law of the Federation
and any law passed after Merdeka Day which is inconsistent with the FC
shall, to the extent of the inconsistency, be void. The constitutional judicial
review deals with the invalidity of legislative and executive conduct to the
extent that they are in excess of constitutionally permissible limits. The
ultimate purpose of constitutional review is to strike down any legislation
that runs wu/tra vires the FC. In this respect, the courts are empowered to
strike down laws promulgated by the Parliament or the state legislatures
that are in conflict with the constitution. The Federal Court in SIS Forum®
ruled that there are two things corollary to Article 4(1) of the FC. Firstly, the
superior courts are the only body capable of exercising review powers over
the constitutional validity of laws as the final interpreter and independent
protector of the FC. Secondly, the power to constitutionally review the
validity of legislation is concomitant power to review executive action.
The validity of any written laws can be challenged on three grounds as
expounded by Sufian LP in Ah Thian (supra):

(a)firstly is on the competency of Parliament or the State
legislature to make law;

(b)secondly is the inconsistency of the Federal or the State
written law with the Constitution; and

(c) thirdly is when the State’s written law is inconsistent with
the Federal law.

3 SIS Forum (Malaysia) v Kerajaan Negeri Selangor & Majlis Agama Islam Selangor
(Intervener) [2022] 1 LNS 218.
35 SIS Forum (Malaysia) v Kerajaan Negeri Selangor & Majlis Agama Islam Selangor
(Intervener) [2022] 1 LNS 218.
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5.1.1 Competency of Parliament or the State legislature to make
law

The competency of the Parliament or the State legislature relates
to the power to promulgate law as provided by Article 4(3) of the FC.
Proceedings to challenge would require prior leave from the Federal Court
based on the wordings of Article 4(4) of the FC. Article 4(3) and Article
4(4) of the FC read:

Article 4(3)

(3) The validity of any law made by Parliament or the Legislature
of any State shall not be questioned on the ground that it makes
provision with respect to any matter with respect to which Parliament
or, as the case may be, the Legislature of the State has no power to
make laws, except in proceedings for a declaration that the law is
invalid on that ground or—

(a) ifthe law was made by Parliament, in proceedings between
the Federation and one or more States;

(b)if the law was made by the Legislature of a State, in
proceedings between the Federation and that State.

Article 4(3)

(4) Proceedings for a declaration that a law is invalid on the ground
mentioned in Clause (3) (not being proceedings falling within
paragraph (a) or (b) of the Clause) shall not be commenced without
the leave of a judge of the Federal Court; and the Federation shall be
entitled to be a party to any such proceedings, and so shall any State
that would or might be a party to proceedings brought for the same
purpose under paragraph (a) or (b) of the Clause. 19.”

The application of this provision can be best illustrated in the
decision of the Federal Court in the case of SIS Forum’®. To provide
context, it would be helpful to state briefly on the court system in Malaysia.
Generally, there are two courts system in Malaysia namely the civil court
and the Shariah court. The jurisdiction of the Shariah court is limited to
Muslim matters stipulated in the State List, Ninth Schedule of the FC such
as marriage, divorce and inheritance. Other matters that are outside the

3 SIS Forum (Malaysia) v Kerajaan Negeri Selangor & Majlis Agama Islam Selangor
(Intervener) [2022] 1 LNS 218.
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parameters prescribed by the State List shall fall within the ambit of the
Federal List and shall be subject to the powers of the civil courts.

In SIS Forum, the petitioner (SIS Forum Malaysia) had challenged
the legality of the power of the State to include the power of judicial review
to the Shariah Court by way of introducing section 66 A of the Administration
of the Religion of Islam (State of Selangor) Enactment 2003 (ARIE). The
petitioner argued that the power to exercise judicial review falls within the
exclusive jurisdiction of the superior civil courts under the FC. The State
List does not confer the power to the State Legislative to make laws to give
the power of judicial review to the Shariah Court. The Federal Court in this
case ruled that Article 4(1) of the FC declares that FC is the supreme law of
the federation and only the civil superior courts possess the judicial power
to hear judicial review applications.

Similarly, in the case of Iki Putra Bin Mubarrak v Kerajaan Negeri
Selangor®, the petitioner was granted leave to file a petition under Article
4(3) and Article 4(4) of the FC to challenge the competency of the Selangor
State Legislature to enact section 28 of the Shariah Criminal Offences
(Selangor) Enactment 1995 (1995 Enactment). Section 28 of the 1995
Enactment reads:

“Any person who performs sexual intercourse against the order
of nature with any man, woman or animal is guilty of an offence
and shall be liable on conviction to a fine not exceeding five
thousand ringgit or to imprisonment for a term not exceeding
three years or to whipping not exceeding six strokes or to any
combination thereof.”

The petitioner argued that the Selangor State Legislature had no
power to legislate a law that is under the exclusive jurisdiction of the
Parliament. Furthermore, section 20 of the 1995 Enactment had already
been governed by sections 377 and 377A of the Penal Code. The Federal
Court in this case ruled that the primary power of legislation in criminal
law resides in the Parliament. The state is empowered to enact offences
within the confinement of the State List and State law may allow it. The
state does not have an overriding power of legislation on the subject of
criminal law. Therefore, Federal Court in this case pronounced that section
28 of the 1995 Enactment is void.

37 1ki Putra Bin Mubarrak v Kerajaan Negeri Selangor [2021] MLJU 211.
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5.1.2 Inconsistency of the Federal or the State written law with
the Constitution

The prominent issue regarding the challenge on the inconsistency
of the federal or the state written law is whether prior leave is required from
the Federal Court. In this respect, the Federal Court in both 7itular Roman
Catholic Archbishop of Kuala Lumpur v Menteri Dalam Negeri & Ors
(Roman Titular)®® and in State Government of Negeri Sembilan & Ors v
Muhammad Juzaili Mohd Khamis & Ors (Juzaili Khamis)* had imposed a
mandatory requirement for leave from the Federal Court before a challenge
can be mounted on this ground. Brief facts of these two cases are discussed
in the following paragraphs.

In Roman Titular”, the Federal Court had dismissed the application
for leave to appeal on the basis inter alia the applicant did not obtain prior
leave to challenge the constitutionality of the law. Instead, the applicant had
challenged the constitutionality of the law by way of collateral attack. In
this case, the applicant was granted a publication permit by the Minister of
Home Affairs to publish the “Herald - the Catholic Weekly” (‘the Herald’).
However, the publication permit was attached with three conditions:
the publication must not be in Malay language and the word ‘Allah’ is
prohibited from usage; the publication is only for circulation in churches,
and the front page must display wordings that the publication is only for
Christians. The Minister relied on section 9 of the Non-Islamic Religions
(Control of Propagation Amongst Muslims) Enactment 1988 (Selangor
Enactment No. 1/1988) in deciding that the applicant’s Publication Permit
for the period 1.1.2009 until 31.12.2009 is subject to the condition that the
applicant is prohibited from using the word “Allah” in the Herald.

Dissatisfied with the decision of the Minister in prohibiting the use
of the word “Allah” in the Herald, the applicant filed an application for
judicial review under Order 53 rule 3(1) Rules of the High Court 1980.
At the High Court, the applicant challenged the validity of section 9 of
the Selangor Enactment No. 1/1988 on the ground that it ran against
Article 11(4) of the FC. The High Court held that the impugned provision

38 Titular Roman Catholic Archbishop of Kuala Lumpur v Menteri Dalam Negeri & Ors
[2014] 6 CLJ 541.
3 State Government of Negeri Sembilan & Ors v Muhammad Juzaili Mohd Khamis & Ors
[2015] 8 CLJ 975.
0 Titular Roman Catholic Archbishop of Kuala Lumpur v Menteri Dalam Negeri & Ors
[2014] 6 CLJ 541.
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was invalid, null and void and unconstitutional as it exceeds the object
of Article 11(4) of the FC*'. The Federal Court ruled that the High Court
ought not to have entertained the challenge on the validity of the impugned
provision in the absence of leave from the Federal Court. Therefore, the
High Court’s pronouncement on the unconstitutionality of section 9 of the
Selangor Enactment No. 1/1988 was procedural non-compliance and for
want of jurisdiction.

Meanwhile, in Juzaili Khamis** the respondents had experienced
a similar fate for their failure to obtain prior leave from the Federal Court.
In this case, the respondents had challenged the constitutionality of section
66 of the Shariah Criminal (Negeri Sembilan) Enactment 1992 (Negeri
Sembilan Enactment 1992), and to that effect, the respondents sought a
declaration from the High Court by way of judicial review. Section 66
of the Negeri Sembilan Enactment 1992 stipulated that any male person
wearing a woman’s attire or posing as a woman in any public place for
the purpose of immoral act shall be liable for a fine not exceeding three
thousand ringgit or imprisonment not exceeding two years or both. The
respondents submitted that they were suffering from ‘Gender Identity
Disorder’, and the impugned provision was inapplicable to a person who
is psychologically a woman. The respondent claimed that section 66 of the
Negeri Sembilan Enactment 1992 was inconsistent with the provisions of
the FC, particularly Articles 5(1), 8(2), 9(2), 10(1)(a)*.

41 Article 11(4) of the FC reads:
Article 11. Freedom of religion.
1) ...
(4) State law and in respect of the Federal Territories of Kuala Lumpur, Labuan
and Putrajaya, federal law may control or restrict the propagation of any religious
doctrine or belief among persons professing the religion of Islam.”.
2 State Government of Negeri Sembilan & Ors v Muhammad Juzaili Mohd Khamis & Ors
[2015] 8 CLJ 975.
# Article 5(1) of the FC reads:
“(1) No person shall be deprived of his life or personal liberty save in accordance
with law”.
Article 8(2) of the FC reads:
“(2) Except as expressly authorized by this Constitution, there shall be no
discrimination against citizens on the ground only of religion, race, descent, place of
birth or gender in any law or in the appointment to any office or employment under
a public authority or in the administration of any law relating to the acquisition,
holding or disposition of property or the establishing or carrying on of any trade,
business, profession, vocation or employment”.
Article 9(2) of the FC reads :
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The High Court had dismissed the respondent’s application for
judicial review on merit. Aggrieved, the respondents filed an appeal before
the Court of Appeal. The Court of Appeal ruled in favour of the respondents
and declared that section 66 of the Negeri Sembilan Enactment 1992 was
unconstitutional as being invalid and inconsistent with Articles 5(1), 8(2),
9(2), 10(1)(a) of the FC. The Federal Court had dismissed the leave to
appeal by the appellants because the respondents had failed to follow the
specific procedure laid down in Article 4 of the FC, where leave from the
Federal Court must be obtained first before the High Court could entertain
judicial review application to challenge the validity of any law. The Federal
Court observed that the Court of Appeal and the High Court were in grave
error in entertaining the respondents’ collateral attack against the validity
of section 66 of the Negeri Sembilan Enactment 1992 by way of judicial
review. Both Court of Appeal and the High Court had no jurisdiction to
entertain the respondent’s application. Therefore, both proceedings before
the Court of Appeal and the High Court were declared as void ab initio.

However, the Federal Court in A/ma Nudo Atenza v PP & Another
Appeal (Alma Nudo)* ruled that the decisions made in Roman Titular and
Juzaili Khamis were per incuriam because both cases had accorded wide
interpretations to Article 4(3) and (4) that ran against the clear wordings
of both provisions. Consequently, the Federal Court in A/ma Nudo had
departed from the principles set out in Roman Titular and Juzaili Khamis.
Richard Malanjum CJ, in delivering the unanimous decision of the court
in Alma Nudo, opined that leave from the Federal Court under Article 4(4)
of the FC is only applicable when the validity of the law is challenged on
the ground that it makes provision with respect to a matter on which the
Parliament or the State Legislature has no power to make laws. Other than
the instances mentioned in Article 4(3) and (4) of the FC, any court has
the jurisdiction to hear the application even without leave from the Federal
Court.

“(2) Subject to Clause (3) and to any law relating to the security of the Federation
or any part thereof, public order, public health, or the punishment of offenders,
every citizen has the right to move freely throughout the Federation and to reside
in any part thereof”.
Article 10(1)(a) of the FC reads :
“(1) Subject to Clauses (2), (3) and (4)—
(a) every citizen has the right to freedom of speech and expression;”.

“ Alma Nudo Atenza v PP & Another Appeal [2019] 5 CLJ 780.
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Based on the above cases, there are two distinct approaches adopted by the
Federal Court on the issue of leave. The question is, which Federal Court
decisions should be followed? The answer can be found in Dalip Bhagwan
Singh v Public Prosecutor (Dalip Bhagwan Singh)*, wherein the Federal
Court ruled that when the decisions of the Federal Court are in conflict
against each other on the point of law, the later decision shall prevail over
the earlier decision. Applying this principle to the present context, the
approach adopted by the court in A/ma Nudo in interpreting Article 4(3)
and (4) of the FC prevails over the approach adopted in Roman Titular and
Juzaili Khamis. The pronouncement made in Alma Nudo had realigned the
legal course towards the correct direction as guided by Ak Thian.

The Federal Court’s decision in Majlis Agama Islam Wilayah
Persekutuan v Victoria Jayaseele Martin (Victoria Martin)* is also worth
to be cited here to illustrate the challenge on the inconsistency of the law
with the FC. In this case, the applicant, Victoria Martin, made an application
to be admitted as a Syarie lawyer in order to permit her to appear before
the Shariah Court in the Federal Territory. The Federal Territory Islamic
Council or commonly known as Majlis Agama Islam Wilayah Persekutuan
(MAWIP), rejected her application on the ground that she is not a Muslim
and only Muslims can be admitted as a Syarie Lawyer by virtue of
rule 10 of the Shariah Lawyers Rules 1993. Dissatisfied, the applicant
applied for a judicial review to quash the decision made by MAWIP. The
applicant contended that rule 10 of the Shariah Lawyers Rules 1993 was
unconstitutional as it contravened her right to life and liberty as guaranteed
by Article 5 of the FC, her right to be treated equally under Article 8 of
FC and deprived her right to freedom of speech, assembly and association
under Article 10 of the FC.

The High Court held that MAWIP had the power under section
59(2) of the Administration of Islamic Law (Federal Territories) Act
1993 to make rules relating to the qualifications for admission of Syarie
Lawyers, including imposing a restriction that an applicant must be a
Muslim. On appeal, the Court of Appeal reversed the decision of the High
Court and allowed the judicial review application on the basis that rule
10 of the Peguam Syarie Rules 1993 mandating that only Muslims can be
admitted as Peguam Syarie ultra vires section 59(1) of the Administration
of Islamic Law (Federal Territories) Act 1993. However, the Federal Court

* Dalip Bhagwan Singh v Public Prosecutor [1997] 4 CLJ 645.
* Majlis Agama Islam Wilayah Persekutuan v Victoria Jayaseele Martin [2016] 4 CLJ 12.
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held that the impugned rule 10 of the Shariah Lawyers Rules 1993 was not
in contravention with the FC, particularly Article 5, Article 8(1) and Article
10(1)(c) of the FC because section 59(2)(a) of the Shariah Lawyers Rules
1993 was general enough to accommodate MAWIP’s action in imposing
restriction under rule 10 of the Administration of Islamic Law (Federal
Territories) Act 1993.

Another aspect that will be seriously considered by the courts in
considering judicial review applications is the ground of the ‘basic structure
doctrine’.

5.1.3 Basic Structure Doctrine

Basic Structure Doctrine (BSD) is a controversial doctrine in
Malaysia. This doctrine has not been unanimously accepted by the Federal
Court. BSD refers to the fundamental feature of the constitution that cannot
be altered or amended by the Parliament. In this regard, the courts are
empowered to strike down any laws promulgated by the Parliament that
violate the basic structure of the constitution. BSD was first developed by
the Indian court in 1964 through the case of Sajjan Singh v the State of
Rajasthan®’. In this case, the presiding judge opined that the Parliament
could not amend the fundamental features of the constitution carte blanche.
On appeal, the idea of basic structure was rejected. The position lasted for
eight years until the Indian Supreme Court in Kasavananda Bharati v The
State of Kerala*® endorsed the application of BSD in the Indian Constitution,
and what constitutes the basic structure of the constitution would depend
on the court’s determination. This case was decided by a slim majority of 7
to 6.

On the contrary, the reception of BSD by the Malaysian courts is a
chequered one. The former Chief Justice of Malaysia, Tun Abdul Hamid
Mohamad, had ventilated his disagreement over BSD. According to him,
the BSD accords the judges the power to encroach into the jurisdiction of
the Legislature and rewrite or amend the FC or the law*’. The unchecked
expansion of the grounds for intervention by judges is not acceptable®.

47 Sajjan Singh v the State of Rajasthan [1965] AIR 845; [1965] SCR (1)933.

48 Kasavananda Bharati v The State of Kerala [1973] AIR SC1461.

4 Abdul Hamid Mohamad, ‘Not For Judges to Rewrite the Constitution’,
https://www.tunabdulhamid.my/index.php/speech-papers-lectures/item/
download/1484 82b3365352104a6cd2879f86¢f7fd3a8 retrieved on 12 March 2022.

50 Tbid.
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BSD was initially disfavoured by the Federal Court through a series of
cases. The issue of BSD was dealt with for the first time in Loh Kooi
Choon v Government of Malaysia (Loh Kooi Choon)'. The Federal Court
in Loh Kooi Choon held that the Parliament has the power to make any
amendments to the constitution with the condition that all of the processes
for constitutional amendment are fulfilled. Raja Azlan Shah FJ, in this case,
had rejected the idea of the doctrine of implied restriction (in our case, the
BSD) because the doctrine would make the courts possess more potent
power of constitutional amendment through judicial legislation than the
Parliament. The FC must be interpreted and applied in its own context. The
wordings in the FC cannot be overridden by extraneous principles of other
Constitutions. The framers of the FC realised that the FC would require
changes to fit the needs of the future. Therefore, the Parliament is equipped
with the power to make amendments to the FC>2.

The number of despondents over BSD began to grow in later
cases. Sufian LP, in delivering the judgment of the Federal Court in Phang
Chin Hock v PP% ruled that the Parliament possess the power to make
constitutional amendments even if they were inconsistent with the FC, the
Parliament may amend the Constitution as they think fit as long as the
procedures prescribed by the FC are being satisfied and it is unnecessary
for the court to consider whether the amendments made by the Parliament
destroy the basic structure of the FC. Sufian LP in Phang Chin Hock v PP
had this to say:

“If our Constitution makers had intended that their successors
should not in any way alter their handiwork, it would have
been perfectly easy for them to so provide; but nowhere in the
Constitution does it appear that that was their intention, even
if they had been so unrealistic as to harbour such intention...
the Constitution should be a living document intended to be
workable between the partners that constitute the Malayan
(later Malaysian) policy, a living document that is reviewable
from time to time in the light of experience and, if need be,
amended ">*

51 Loh Kooi Choon v Government of Malaysia [1975] 1 LNS 90.
52 Ibid.

53 Phang Chin Hock v PP [1979] 1 LNS 67.

* Ibid.
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Once again, Sufian LP in Mark Koding v Public Prosecutor”
reemphasised the position of basic structure doctrine against the Malaysian
legal setting. Sufian LP pronounced that:

“...it was therefore unnecessary for us to consider the
question whether or not Parliament has power to so amend the
constitution as to alter its basic structure whatever that may

be”.

The Federal Court’s position over BSD began to change in recent
years. The Federal Court’s decision in Sivarasa Rasiah v Badan Peguam
Malaysia & Anor (Sivarasa Rasiah) signifies an official endorsement of
the application of BSD to the FC. In this case, the Federal Court had turned
away from the principles enunciated in Lok Kooi Choon on the ground that
the Federal Court in Loh Kooi Choon had erroneously relied on common
law principles where the Parliament is supreme, whereas Malaysia upholds
constitutional supremacy. Therefore, Gopal Sri Ram FC, in delivering
the court’s judgment in Sivarasa Rasiah, ruled that the Parliament cannot
enact laws that violate the basic structure of the FC because the FC had
been constructed with certain features that constitute its basic fabric. Any
statute that offends the basic structure of the FC can be struck down as
unconstitutional.

Similar sentiment was expressed in Semenyih Jaya Sdn Bhd v
Pentadbir Tanah Daerah Hulu Langat & Another Case (Semenyih Jaya)*®.
In this case, the subject matter of contention was the constitutionality of
section 40D of the Land Acquisition Act 1960 which gives the power to
two assessors to determine the amount of compensation to be awarded for
lands acquired by the government. The power was said to have usurped the
power of the court in allowing other than a judge to decide on the reference
before it. For the purpose of the present discussion, only the specific part
of the judgment in this case is extracted, particularly on the controversial
amendment made by the Parliament to Article 121(1) of the FC in 1988.
After the 1988 amendment, Article 121(1) of the FC stipulated that the
Jjudicial power of the federation shall be vested in the two High Courts (High
Court in Malaya and High Courts in Sabah and Sarawak). Unfortunately,
the phrase judicial power of the federation had been removed by the

5> Mark Koding v Public Prosecutor [1982] 2 MLJ 120.
%6 Semenyih Jaya Sdn Bhd v Pentadbir Tanah Daerah Hulu Langat & Another Case [2017]
5 CLJ 526.
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Parliament in the 1988 amendment®’.

The Federal Court in Semenyih Jaya had departed from the narrow
interpretation offered by the majority in Kok Wah Kuan on the phrase
‘judicial power’ because the implication of Article 121(1) of the FC should
extend beyond the powers conferred by the federal laws. Even though
the words judicial power had been removed from Article 121 of the FC,
the judicial power of the court is inherent. The Parliament cannot limit or
remove judicial power. The FC affirms that judicial power is exercised by
judges sitting in the court of law, and that the judicial process is administered
by them and no other.

Parliamentary supremacy has been consistently rejected by the apex
court ever since the potent judgment delivered by the Federal Court in 44
Thian. Sir William Blackstone once described Parliamentary supremacy
as no authority upon earth can undo®®. Parliamentary supremacy runs
against Article 4(1) FC, which accentuates constitutional supremacy.
The amendment made by the Parliament to Article 121 had deliberately
violated the basic structure of the FC. It was further held that the concepts
of judicial power, judicial independence and the separation of powers
are crucial as they are juxtaposed in the court’s determination in judicial
reviews. By implication, the decision in Semenyih Jaya had invalidated the
constitutional amendment introduced in 1988 that clipped the wings of the
judiciary for decades®.

In the following year, Zainun Ali FCJ, in delivering the judgment
of the Federal Court in Indira Gandhi Mutho v Pengarah Jabatan Agama
Islam Perak & Ors and Other Appeals (Indira Gandhi)®, once again ruled
that judicial review is essential to the constitutional role of the court in
exercising its judicial powers. It forms part of the basic structure that
cannot be abrogated by the Parliament from the civil courts by way of
the constitutional amendment. The principles in Indira Gandhi were
countenanced by another judgment of the Federal Court in 4lma Nudo.

7 See amended provision of Article 121 of the FC at Part 1.0, p 2.

¥ W.J. Waluchow, A Common Law Theory of Judicial Review the Living Tree, Cambridge
University Press, Cambridge UK, 2007, p 20.

% Po Jen Yap, ‘Authoritarian Regimes’ in The Oxford Handbook of Comparative
Administrative Law, P. Cane, et al. (eds), Oxford University Press, Oxford, UK, 2021, p
343.

¢ Indira Gandhi Mutho v Pengarah Jabatan Agama Islam Perak & Ors and Other Appeals
[2018] 3 CLJ 145.
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In Alma Nudo, the Federal Court reiterated that despite the absence of any
express terms on the basic structure doctrine in the FC, the court’s ability
to scrutinise the parliamentary enactment signifies that BSD is entrenched
in the FC.

The acceptance over BSD came to a short hiatus after the majority
decision in Maria Chin Abdullah v Ketua Pengarah Imigresen & Anor.
(Maria Chin)®' ruled that the BSD is not within the terms of the FC and the
legislature is empowered to amend the constitution even if the amendment
alters the basic structure of the FC. In Maria Chin, the Federal Court in the
majority, had refused to accept the BSD because post-Merdeka laws could
only be declared void under Article 4(1) of the FC if they are inconsistent
with the FC alone and not whether the laws are inconsistent with any
doctrine of law.

However, the decision of the majority in Maria Chin did not come
without a fight. In a strong dissenting judgment in Maria Chin, the minority
took a diametrically opposed view by holding that BSD is part of the FC and
ruled that despite the deletion of the words ‘judicial power of the federation’
in Article 121(1) of the FC due to the 1988 constitution amendment, the said
provision must still be read as it was prior to the amendment. Subsequently,
in Rovin Joty Kodeeswaran v Lembaga Pencegahan Jenayah & Ors
and Other Appeals (Joty Kodeeswaran)® the Federal Court negated the
application of BSD and ruled that Kok Wah Kuan remains good law and the
interpretation of Article 121(1) must be construed according to what had
been pronounced by the majority in Kok Wah Kuan regardless what had
been said by the minority in the same case.

Two months after the decision in Joty Kodeeswaran, the minority
once again stood against the majority in Zaidi Kanapiah v ASP Khairul
Fairoz Rodzuan & Ors and other Appeal® on the issue of judicial power.
In this case, the Federal Court in the majority ruled that any attempt to
challenge the validity of the law should be based on the existing (post
amendment) Article 121 of the FC. Whereas the minority postulated that
Article 121(1) of the FC should be read in its original form (pre-amendment)
as if before the 1988 amendment. The reason being, Article 121(1) has to

1 Maria Chin Abdullah v Ketua Pengarah Imigresen & Anor. [2021] 2 CLJ 579.

2 Rovin Joty Kodeeswaran v Lebaga Pencegahan Jenayah & Ors and Other Appeals the
Federal Court [2021].

0 Zaidi Kanapiah v Asp Khairul Fairoz Rodzuan & Ors and other Appeal [2021] 5 CLJ
581.
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be read together with the first and second limbs of Article 4(1) of the FC.
The minority posited that the recent decisions of the Federal Court had
overruled Kok Wah Kuan and grounded on the doctrine of stare decisis, the
Federal Court’s judgment in Semenyih Jaya and Indira Ghandi ought to be
followed. In this respect, the courts maintain the judicial power to scrutinise
state action, whether legislative, executive or otherwise. Therefore, any
effort to oust the judicial power of the court from exercising judicial review
is regarded as invalid and unconstitutional.

The status of BSD propounded in Maria Chin had lasted only
for six months. In July 2021, all of the parties in Nivesh Nair Mohan v
Dato’ Abdul Razak Musa, Pengerusi Lembaga Pencegahan jenayah & Ors
(Nivesh Nair)* had acknowledged BSD as part of the FC. Although the
Federal Court in Nivesh Nair did not specifically make any rulings on BSD,
the solidarity between the parties in Nivesh Nair at least showed that the
legal fraternity appreciated BSD in our FC

At this point, it can be said that constitutional judicial review is
confined to those violations of Article 4 of the FC. Judicial reviews that
fall short of this category would fall under the second category of judicial
review, which is termed as the statutory judicial review.

5.2 Statutory Judicial Review

Statutory judicial review refers to all other forms of judicial review
other than constitutional judicial review®. A judicial review of this type is
termed as a statutory judicial review because its inherent powers are derived
from the statutory law, specifically, section 25(2) of the Courts of Judicature
Act 1964 (CJA1964), which must be read together with paragraph 1 of
the Schedule which allows the court to issue orders for habeas corpus,
mandamus, prohibition, quo warranto and certiorari. Section 25 of the

CJA 1964 reads:
“Section 25. Powers of the High Court

(1) Without prejudice to the generality of Article 121 of the
Constitutionthe High Courtshallinthe exercise of its jurisdiction
have all the powers which were vested in it immediately prior

% Nivesh Nair Mohan v Dato” Abdul Razak Musa, Pengerusi Lembaga Pencegahan
jenayah & Ors [2021] 8 CLJ 163.

6 SIS Forum (Malaysia) v Kerajaan Negeri Selangor & Majlis Agama Islam Selangor
(Intervener) [2022] 1 LNS 218.

-214-



The Federal Court of Malaysia

to Malaysia Day and such other powers as may be vested in it
by any written law in force within its local jurisdiction.

(2) Without prejudice to the generality of subsection (1) the
High Court shall have the additional powers set out in the
Schedule

Provided that all such powers shall be exercised in accordance
with any written law or rules of court relating the same”.

Meanwhile, paragraph 1 of the Schedule reads:
“I.Prerogative writs

Power to issue to any person or authority directions, orders
or writs, including writs of the nature of habeas corpus,
mandamus, prohibition, quo warranto and certiorari, or any
others for the enforcement of the rights conferred by Part Il of
the Constitution, or any of them, or for any purpose”.

The procedure for statutory judicial review is regulated by the
Rules of Court 2012, particularly Order 53 (ROC 2012). ROC 2012 is a
set of rules governing all of the proceedings in the Magistrates’ Court, the
Sessions Court and the High Court®. For the purpose of the application
for judicial review, Order 53 Rule 3(1) of ROC 2012 provides that the
application shall not be made unless with the leave from the court. Whilst
Order 53 Rule (2) of ROC 2012 stipulates that the leave application must
be made ex parte to a Judge in Chambers supported by a statement setting
out the name and description of the applicant, the relief sought and the
grounds on which it is sought, and by affidavits verifying the facts relied
on.

Statutory judicial review permits the court to review decisions made
by the lower tribunal on administrative law grounds. In technical terms, it is
known in Administrative Law as natural justice or the concept of fairness.
It is part of a procedural safeguard for those whose rights are affected by
administrative action®”. The distinction between statutory judicial review
and constitutional judicial review is straightforward because statutory

% QOrder 1, Rule 2 Rules of Court 2012.

97 M.P. Jain, ‘Judicial Review of Administrative Action’, Malacca Law Seminar, ITM Law
Society in association with the School of Administration and Law and the Malacca State
Government, March 9-10 1985, Malacca, p 7.
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judicial review involves the court’s supervisory role over the exercise
of public law powers without the petitioner’s prayer to invalidate any
statutory provision®. The courts in Malaysia have always considered the
principles laid down by the English Court in Associated Picture Houses
Ltd v Wednesbury Corporation (Wednesbury)” and Council of Civil
Service Unions and others v Minister for the Civil Service (CCSU)" in
dealing with statutory judicial review. In Wednesbury, Lord Greene MR
had emphasised reasonableness where the court may set aside decision for
unreasonableness when the authority’s decision is so unreasonable that no
reasonable authority could ever have come to it. Meanwhile, in CCSU, Lord
Diplock ruled that there are three grounds on which administrative action
is subject to control by judicial review, namely illegality, irrationality and
procedural impropriety.

The practical aspect of statutory judicial review can be seen from
a celebrated case in Pengarah Tanah dan Galian, Wilayah Persekutuan
v Sri Lempah Enterprise Sdn Bhd”'. In this case, the Federal Court had
quashed the discretionary decision of the Land Executive Committee when
it had acted beyond the power conferred on it by the Parliament. The Land
Executive had unreasonably exercised its power or an ulterior purpose that
no reasonable authority could have arrived at it. Similarly, the Federal Court
in Peguam Negara Malaysia v Chin Chee Kow & Another Appeal’? had
applied the test in Wednesbury and CCSU to rule that discretionary power
is not absolute and must be subject to legal limits. Discretionary power is
always amenable to judicial review. In this case, the respondent had applied
for Attorney General (AG)’s consent under section 9(1) of the Government
Proceedings Act 1956 so that the respondent’s Association could be made
as a trustee in addition to or to replace the existing trustee. However, the
respondent’s application was rejected by the AG. The respondent applied
to the High Court for leave to commence judicial review for an order of
certiorari to quash the decision of the AG. The High Court had issued a
mandamus compelling the AG to issue consent to the respondent. The

% SIS Forum (Malaysia) v Kerajaan Negeri Selangor & Majlis Agama Islam Selangor
(Intervener) [2022] 1 LNS 218.

% Associated Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223.

70 Council of Civil Service Unions and others v Minister for the Civil Service [1984] 3
ALL ER 935.

"I Pengarah Tanah dan Galian, Wilaya Persekutuan v Sri Lempah Enterprise Sdn Bhd
[1978] 1 MLJ 135.

72 Peguam Negara Malaysia v Chin Chee Kow & Another Appeal [2019] 4 CLJ 561.
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AG appealed but was dismissed by the Court of Appeal. The central issue
before the Federal Court was whether the court could review a decision
of the AG in granting or refusing consent. The Federal Court ruled that
AG?’s prerogative power is not immune from judicial review except those
unfettered discretion granted to the AG in relation to criminal offences by
virtue of Article 145 of the FC. The Federal Court further observed that
with the progressive development of judicial review, the courts have been
more willing to review the exercise of discretionary power, whether derived
from statute or a prerogative power.

In a more recent decision, Federal Court’s decision in Sundra Rajoo
Nadarajah v Menteri Luar Negeri, Malaysia & Ors’ had also deliberated
on the question of whether discretionary powers are amenable by away
of judicial review. In this case, the appellant was the former director of
the Asian International Arbitration Centre (AIAC). The appellant was
charged with the offence of criminal breach of trust for using AIAC’s fund
to purchase copies of his books entitled ‘Law, Practice and Procedure
of Arbitration’. The appellant had foreseen that the respondents would
not respect his immunity status under Part II of the Second Schedule of
the International Organizations (Privileges and Immunities) Act 1992.
Therefore, the appellant sought from the High Court declaratory and
prohibitory reliefs to give effect to his legal immunity status and to halt
any criminal proceedings against him. Meanwhile, the respondents had
requested the Secretary General of Asia-African Legal Consultative
Organization (AALCO) to waive the immunity enjoyed by the appellant.
The AG proceeded to issue his consent to prosecute the appellant in spite
of the letter from the Secretary General of AALCO denying the request to
waive the appellant’s immunity.

The High Court had found in favour of the appellant but was
reversed by the Court of Appeal. The main argument submitted before the
Federal Court was whether the AG’s powers stipulated by Article 145(3)
of the FC are amenable to judicial review. The Federal Court, in this case,
had reemphasised the application of the two-step test where firstly, the
burden of proof lies on the applicant to show the legal basis to challenge
the decision based on the traditional grounds for judicial review, including
illegality, procedural impropriety, irrationality and mala fide. Once the first
step has been fulfilled, the applicant has to adduce compelling and prima

73 Sundra Rajoo Nadarajah v Menteri Luar Negeri, Malaysia & Ors [2021] 6 CLJ 199.
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facie proof that the decision falls within those grounds. The Federal Court
ruled that the appellant had correctly identified illegality as a ground of
judicial review, and the AG had acted in contravention of the International
Organizations (Privileges and Immunities) Act 1992, in exercising his
powers under Article 145(3) of the FC. Therefore, the powers of the AG
are amenable to judicial review in appropriate circumstances by the court
in exercising its inherent supervisory jurisdiction.

6.0 Challenges on Judicial Review

There are certain matters that are said to be beyond the powers of
the court to exercise judicial review as otherwise, it would result in an
abuse of the court’s supervisory jurisdiction. The discussion this section
will discuss the doctrine of non-justiciability and ouster clauses that have
been regarded as impediments in judicial review.

6.1 Non-Justiciability

The doctrine of non-justiciability intends to protect the court from
entering into areas of prerogative power that the democratically elected
Legislature and Executive are entrusted to take charge of, and not the
Judiciary’. The application of this doctrine can be vividly seen in the
Federal Court’s decision in Teng Chang Khim v Badrul Hisham Abdullah
& Anor™. In this case, the first respondent was absent from the State
Legislative Assembly for six days. The first respondent cited ‘traditional
medical treatment in Pahang’ as the reason for his absence. The Speaker
rejected the first respondent’s leave of absence, and the Speaker declared
the first respondent’s Constituency vacant. The Federal Court held that the
power of the Speaker of the State Legislative Assembly to make decisions
to disqualify the respondent as a member of the State Legislative Assembly
falls within the purview of Article 72(1) of the FC, which is non-justiciable
before the courts.

A similar expression could also be seen in the decision of the
Federal Court in Jabatan Pendaftaran Negara & Ors v A Child & Ors
(Majlis Agama Islam Negeri Johor, intervener)’. In this case, the child is

74 Md Raus Sharif, ‘Judicial Review: The Malaysian Experience’ (July, 2017) Journal of
the Malaysian Judiciary, p 22.

> Teng Chang Khim v Badrul Hisham Abdullah & Anor [2017] 9 CLJ 630.

76 Jabatan Pendaftaran Negara & Ors v A Child & Ors (Majlis Agama Islam Negeri Johor,
intervener) [2020] 2 MLJ 277.
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the illegitimate son of the second and the third respondents. Consequently,
the child was ascribed with ‘bin Abdullah’ as his surname. The appellants
and the intervener contended that ascribing ‘bin Abdullah’ was in
accordance with Islamic law, and the issue of the legitimacy of Muslims is
non-justiciable before the Civil courts. The Federal Court, in this case, had
accepted that the issue of legitimacy falls within the exclusive jurisdiction
of the Shariah Courts, which is beyond the judicial powers of the superior
civil courts.

6.2 Ouster Clauses

An ouster clause or private clause represents a specific provision
that excludes the jurisdiction of the court to exercise judicial review. The
traditional approach to the ouster clause was set out by the Privy Council
in the case of South-East Asia Fire Brick Sdn Bhd v Non-Metallic Mineral
Products Manufacturing Employee’s Union’. The issue in this case was
particularly on section 33B of the Industrial Relations Act 1967, which had
extinguished the power of the court to exercise judicial review. The Privy
Council made a distinction between jurisdictional error and mere error of
law. It was held that the court could only interfere if the decisions were
made in the error of law.

In this regard, it is pertinent to highlight here that the courts in
Malaysia have consistently refused to acknowledge ouster clauses until the
Federal Court in Pihak Berkuasa Negeri Sabah v Sugumar Balakrishnan
(Sugumar)’® gave recognition to the ouster clause. In Sugumar, the impugned
section 59A was introduced in the Immigration (Amendment) Act 1997,
wherein it stipulated that any decision made by the Minister or the Director
General is immunised from judicial review except on the grounds of non-
compliance with the Act. The Federal Court in Sugumar ruled that section
59A of the Immigration (Amendment) Act 1997 extinguishing judicial
review was constitutional and the actual intention of the legislation must
be given effect.

However, the current position on the ouster clause appears to
have changed after the recent decision in Maria Chin. In Maria Chin, the
Federal Court had deliberated on the constitutionality of section 59A of
the Immigration Acts 1959/63 on the exclusion of judicial review. Tengku

7 South-East Asia Fire Brick Sdn Bhd v Non-Metallic Mineral Products Manufacturing
Employee’s Union [1983] 1ILR 77, PC.
8 Pihak Berkuasa Negeri Sabah v Sugumar Balakrishnan [2002] 3 MLJ 72.
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Maimun CJ in Maria Chin had pronounced that the impugned section was
invalid and unconstitutional because no act of any public body is immune
from the scrutiny of the court pursuant to Article 4(1) of the FC. The
Judiciary is the organ tasked with interpreting the law under Article 121(1)
of the FC, the medium in which Article 4(1) operates. Ouster clauses can
never oust, diminish or exclude the judicial power of the courts and its
vehicle - judicial review -no matter how cleverly and wisely crafted”.

7.0 Conclusion

Judicial review is the major instrument in Malaysia to control and
ensure that the executive and legislative arms of government’s actions are
in line with the FC and equally ensure that the right of individual and public
in Malaysia is protected against aggression of lawlessness. Judicial review
is recognised as a basic structure of the FC where under Article 121(1)
of the FC, the civil court’s constitutional function is a check and balance
mechanism. As seen from the decided case, the Malaysian Courts have
taken a dynamic approach in developing principles on judicial review in
interpreting the FC as well as the statutory laws in order to ensure that the
legislative and the executive powers are exercised within the limits of the
law.

7 Maria Chin Abdullah v Ketua Pengarah Imegresen & Anor [2021] MLJU 15.
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MPABOBOE PET'YJIMPOBAHME IOPUINYECKOI
OTBETCTBEHHOCTH BBICIINX I'OCYJIAPCTBEHHBIX
JTOJIKHOCTHBIX JIUI]

Pom MYXUUNT

JIMpeKTop Hnccaen0BaTeNbCKOrO HEHTPA
Koncturynnonnoro Cyaa Monronun

Abcmpakm

B oannou cmamve paccmompenvt npoOiemMbl B03HUKAIOUUX
npu  BO3NONCEHUU OMBEMCIMEEHHOCMU  BbICUUUM  20CYOAPCMBEHHbIM
OONIHCHOCHBIM TUYAM.

Ha ocnose nposedennozo uccneoosanus agmopom npeonazaemcsi
ucciedosams paznuyue, 2panb MexHcoy NOIUMUYECKOU U 10pUOUYEcKOU
0MBEeMCmMEEeHHOCMbIO, U ONpedelums Kakoe Mecmo  3aHumMaem
KOHCMUMYYUOHHASL  OMBEMCMEEHHOCMb 8 cucmeme  10pUuouUyecKou
0mMeemcmeeHHOCU.

Kntoueswvie cnosa: Buvicuue 2ocyoapcmeentvie OON*CHOCMHbLE
qUYa, 10puodecKkas OmeemcmeeHHOCMb, KOHCMUMYYUOHHO-NPABO8as
OmMBemcmeeHHOCMb, NOTUMUYECKAS OMEEMCMEEHHOCMb.
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BBenenue

[Ipesunent (ObiBIKil) MoOHronmu B CBOEH peyd IUIEHAPHOTO
3acenanus Benukoro rocynapcrsennoro xypaina (Ilapiament Monronun),
npoxoauBinero B 27 ampenst 2017 roga o0 o0Cy X aeHUH MPOEKTa 3aKoHa
0 TMpaBOHAPYIIECHUSAX B MEPBOI UTEHUH cKa3an Hikecienytomiee: “Camoe
IJIaBHOE, YTO — 3TO CHayajla co3[aTh OTBETCTBEHHOCTb B I'OCY/apCTBY.
Nmerorcs M ciayyaum Korja BbICHIbIE T'OCY/IApCTBEHHbBIE JOJKHOCTHBIE
bl yrotaduBaroT mrpad? MMeercs M MONOXKEHUS 3aKOHOAATENIbCTBA
O  BO3JIO)KEHWU  OTBETCTBEHHOCTH  BBICHIEMY  TI'OCYJIapCTBEHHOMY
JNOJDKHOCTHOMY JIMILy IIPU HEBBIIOJHEHUM HX OO€LaHUM, JaHHBIX
Hapony? He cymecTByer Takoe mosoxkeHue 3akoHoaarenbcTBa. CHavana
HEO0OXOIUMO YTBEpAUTh 3aKOH 00 OTBETCTBEHHOCTH, DPETYJUPYIOLIUE
CUTYallMU O BO3JIO)KEHUHU OTBETCTBEHHOCTHU BBICIIEMY I'OCY/IapPCTBEHHOMY
JNOJKHOCTHOMY Jsinily. M 3akoH 00 OTBETCTBEHHOCTH JOJKEH CO3/1aTh
CUCTEeMY OTBETCTBEHHOCTH. Heo0Xoa1MOo yTBEpAUTD U BBHITIOJIHUTH IpaBUja
STHKU TOCYJAapPCTBEHHBIX CIIy)KalUX. A TakKe HYXHO CO3/1aTh CHUCTEMY
BO3JIO’KEHUSI OTBETCTBEHHOCTU JIMIAM, COBEPIIAIOUIMX HEITUYECKUE
HOCTYIKHU .

OneHuBan cUTyalui0 TakuM oOpazoMm ToraamHblid [Ipe3uaent
Mosronun B paMKax CBOEro IMpaBa 3aKOHOJATENLHOTO WHHUIIMATHBA
OH BbIHEC BemuKkoMy rocymapcTBEHHOMY Xypaly HpoekT’ “3akoHa 00
OTBETCTBEHHOCTH BHIOMPAEMBIX M HA3HAUAEMBbIX BBICIINX FOCY1aPCTBEHHBIX
TOJDKHOCTHBIX il (2016 1).

B xoHuenuuu 1aHHOrO 3aKOHOIIPOEKTAa yKa3aHbl TPU NPUYUHBI O
COCTaBJICHUH 3aKOHOIIPOEKTA.

Bo-nepBeix, IlonoxkeHne ITUCHUIUIMHAPHOM OTBETCTBEHHOCTH
3akoHa O TOCYIApCTBEHHOM CITyxOe (hakTUYECKH JCHCTBYET K
HEpPApXUYECKOM CHUCTEME TOCYJapCTBE W OCHOBAHHUS BO3JIOKECHUS
OTBETCTBEHHOCTH TOCYJIAPCTBEHHBIM (TIOJIMTHYECKUI) JOJKHOCTHBIM
JIMIIAM, OCYIIECTBIIIOIIUX JEATEIIbHOCTh B TOPU30HTAJIBHOW CHUCTEME
rOCyJIapCTBE OCTAJMCh HEOIpeaesieHHO. B 3akoHe o rocymapcTBEHHOM

! 11.On6ormopk. Iloka He yTBEpAMIM 3aKOH 00 STHKH, 3aKOH 00 OTBETCTBEHHOCTH
HCJIb3A NpCANIPUHUMATD ﬂeﬁCTBHH, TMONBITKH, HAIPAaBJICHHBLIC Ha BBCIACHHUC I'paXJ1aH B
3abnmyxnenns. Cm. Exxennennsis razera. 2017.04.28 Ne095 (5662). Bropast ctpanuna.

2 DTOT 3aKOHOIPOCKT HE YTBEPXKICH. A TakXKe B MPOIILIOM, OBLTO MOTMBITKA pa3paboTath
3aKOHOIIPOCKT «06 OTHUKC BBICIIUX TOCYAAPCTBCHHBLIX MJOJDKHOCTHBLIX JIMI», HO HE
YBEHYAJIACh YCIIEXOM.
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ciry»x6e,3aKoHe 00 TPOTUBOACHCTBUMKOPPYTILIUH, 3aKOHE O PETYITHPOBAHIH
nyONMUYHBIX M YaCTHBIX HMHTEPECOB U NPOPHIAKTUKH KOH(IUKTOB
MHTEPECOB  yKa3aHbl OCHOBAHUS  BO3JIOKEHHS  OTBETCTBEHHOCTH
rOCYJapCTBEHHBIM JOJDKHOCTHBIM JIMIIAaM, OJHAKO B 3THX 3aKOHaxX He
HAIlUTM CBOM OTPAXKCHUs HEKOTOphle oOmme mnojoxeHus. OCHOBaHHS
BO3JIOKEHHUS OTBETCTBEHHOCTH, YKa3aHHBIE B 3aKOHE O TOCYJapCTBEHHOM
Clly’)k0e OTHOCHTCS HACTOSIIEMY TOCYIAapTCTBEHHOMY CIIy)KallemMy M|
MOJIOKEHHS 3TOTO 3aKOHA HE PACIPOCTPAHSETCS APYTUM CIy>KalluM.
[TosTOMy, 0 BBIHECEHHsI BCTYMHBILETO B 3aKOHHYIO CHIIy CyJIeOHOTO
pelIeHHsI O COBEPLICHUM MPECTYIUICHUS] BHIOMPAaeMbIM M Ha3HAuYaeMbIM
BBICIIMM  TOCY/JAapCTBEHHBIM  JOJDKHOCTHBIM — JIMLAM  HESIBIISCTCS
BO3MOKHBIM BO3JIO’KEHUS OTBETCTBEHHOCTH, UHBIMU CJIOBAMH ITOJIOKEHHS
0 BO3JIO)KEHUHU OTBETCTBEHHOCTH SIBJISIIOTCS] HEOTIPEICTICHHBIMU.

Bo-BTOpBIX, TONOXEHHUS, OCHOBAaHUS 00 OT3bIBE, OTPEUCHUH
BBIOMPAEMBIX TOCYJAPCTBEHHBIX JOJDKHOCTHBIX JIUI] TAK)KE HE SIBIOTCS
onpeneneHubiMu. OOmee perynupoBanue Konctutynuu Monronuw,
3akoHa O mpe3ujieHTe, 3akoHa O BenmkoM rocyaapcTBeHHOM Xypale,
3akona o KoncrutyunonHom cyne o tom Koncrtutyumonusii Cyxa B
CBOEM 3aCEJaHHUU PacCMaTpPUBAET, pEUIaeT U BBIHOCHUT I[TOCTAHOBJICHHE
1o Bormpocy 00 oT3biBe, orpeueHuu [Ipesunenta, [lpeacenarens u uneHa
Benukoro rocynapcTBeHHOro xypana MOHIoMu B CBSI3U C HapyLICHHEM
KoHcTuTynimu B CBOEM 3aceaHUU HE SBISIETCS JTOCTATOYHBIM 3aKOHHBIM
pEryIUpOBaHUEM.

B TpeThux, B 3aKOHOJATENbCTBE HE PETYIUPOBAHBI BOMPOCHI O
BO3JIO’KEHUU TIOJUTHUYECKONH OTBETCTBEHHOCTH. Tak KakK MOJUTHYECKas
OTBETCTBEHHOCTh ~ BOCHUTBHIBAET  KYJIBTYpY O  CaMOCTOSITETEHOM
MPU3HAHUM OTBETCTBEHHOCTH TOCYJAapCTBEHHOTO JOJKHOCTHOTO JIWIIA,
YBEJIMYMBAET YPOBEHb OTBETCTBEHHOCTH ITyTEM OT3bIBa, UMITMUMEHTA,
OTpaHMYEHUs] TpaBa OBITb W30paHHBIMU B OMNPEICICHHOE BpPEMS
BBIOMPAEMBIX, Ha3HAYAEMBIX BBICHIMX TOCYJAPCTBEHHBIX JOHKHOCTHBIX
mul. B pa3BUTBIX TEMOKPATUYECKUX CTpPaHAX CHCTEMa MOJUTHYECKON
OTBETCTBEHHOCTH SBIIIETCS HEOTHEMJIEMON YacCThIO PETyJIUPOBAHUS
rOCy/IapCTBEHHOU CITYKOBI.

HOBTOMy, MPCACTaBIACTCA H606XOI[I/IMBIM YCTKO OIPCACIIUTD
OCHOBaHUA, 10(0)0)201(0) N BO3JIO0XCHUA OTBCTCTBCHHOCTH BBICIIMM
rocy1apCTBCHHBIM JOJDKHOCTHBIM Jmnam u co3JaThb CUCTCMY
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MOJUTUYCCKON OTBETCTBEHHOCTH TOPU30HTAILHOTO YPOBHS TOCY1apCTBY".

Tak, B crarbe 5 3akoHompoekTa “O0 OTBETCTBEHHOCTH
BbIOMpAEMBbIX U Ha3HAYa€MbIX BBICIIUX T'OCYIaPCTBEHHBIX JOJKHOCTHBIX
aun” ObUIO YKa3aHO, YTO BHJIbI OTBETCTBEHHOCTH YCTAHABIUBACTCS
JUCUUIIMHAPHON, MOPAJIBHON U NIOJIMTUYECKOM.

Oco0eHHOCTH HOPM, PeryJHpPYHINNX NMPaBOBOe MOJIOKEHHE
BBICHIUX I'OCYIapPCTBEHHbIX J0LKHOCTHBIX JIMI

B Koncturynun MoHronuu mnpsiMO HEONPENENeHO IMOHSTHE
BBICHIETO T'OCYJIapPCTBEHHOI'O JIOHKHOCTHOIO JIMILIA, HO B HEW YyKa3aHbI
OCHOBAaHUSl CTaTyC BBICILIETO T'OCYJAPCTBEHHOI'O JIOJKHOCTHOTO JIMIIA.
B uactnoctu B Tperbem paznene Koncrturynuu “TocymapcTBeHHOE
YCTPOUCTBO™ OIpEAeeHbl KOMIETEHIIMU Bennkoro rocyaapcTBEHHOTO
xypana (crares 20, 21, 22, 25, 27, 28), yjeHoB Bemnukoro
roCyAapCcTBEHHOTO Xypana (ctaths 23, 24, 26, 29), Ilpe3sunenra (ctarbs
31-37), IlpaBurensctBa Mouronuu (ctaths 38, 40, 41, 43, 44, 45),
[Ipembepa munuctpa (ctaths 39, 41, 42, 43, 45), Unena IIpaButenscTBa
Mowuronuu (cratesa 42, 43, 45), Cyna (crates 47, 48, 49, 50, 52, 53,
54), Cynweit (craths 49, 51), I'enepanbHoro npokypopa (ctatbs 56.2),
3amecturens ['eHepanbHOro mpokypopa (ctatbst 56.2), B 4eTBEpTOM
paznene Koncturyuu “AIMHUHNACTPATUBHO-TEPPUTOPUAIILHBIE €AMHUIIBI
U UX yIlpaBlieHus yKa3aHbl komnereHuuu [IpaBnenus npencraButTesneit
nacenenus (IlyGmmunoe coOpanue rpaxxaan) u 3acar gapra (ryoepHaTop)
(ctatbst 57-63), a [1arerit paznen Konctutynun “KoHCTUTYIIMOHHBIN Cya”
perynupyet komneteHun KoHCTUTYIMOHHOTO cya (cTaths 64, 66, 67) u
cynbeit Koncturyunonsoro cyaa (crates 64, 65).

B 3akoHe o rocymapcTBEHHOH CITy0€ yKa3aHO IMOHATHE ‘‘BBICIITHE
roCyJIapCTBEHHOE JJOJDKHOCTHOE sHio™. B ocobennoctu B cr 17
3akoHa O TOCYJAapCTBEHHOW CIyKO€ OTOBOPHBAETCSA, YTO ‘‘paHK, YWH
BBICHICTO TOCYAAPCTBECHHOI'O JOJDKHOCTHOI'O JIMIA, W IPHUPABHCHHOI'O
M OTHOCSIIETOCS] K PAaHKY BBICIIETO TOCYAapCTBEHHOTO JIOJDKHOCTHOTO
muna onpenensercss Bemmkum [ocymgapcTBeHHBIM XypajioM Ha OCHOBE
MMPECAJIOKCHUSA HGHTpaJ'II)HOFO YHpaBJICHUA I'OCYAAPCTBCHHBIX CIIYyXKallUX.
A Takxke corjacHO crTatbe 16.3 3TOro 3akoHa TOCYJApPCTBEHHOTO
JOJDKHOCTHOTO JIAIA, 3aHUMABIIIETO paHee BBICHIYIO TOCYIapCTBEHHYIO

3 KOHHeHHI/IH 3aKOHOIIPOCKTA 00 OTBETCTBEHHOCTH BI)I6I/IpaeMLIX 1 Ha3HaA4YacMbIX BbICHINX
rOCyIapCTBEHHBIX HOJDKHOCTHBIX Jinil //forum.parliament.mn/projects/81. (2017 ).
* TloHsiTHE “BBICIIHE TOCYIAPCTBEHHOE TOHKHOCTHOE JIUII0” HEOPEICIICHO.
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JIOJDKHOCTB, U MIPUPABHEHHON PaHKY, YMHY BBICIIETO T'OCYIapCTBEHHOTO
JOJPKHOCTHOTO JIUI[A 3aPETUCTPUPYET B yUETE JTOJDKHOCTH PYKOBOIUTEICH.
B crarbe 57.9 sToro 3akoHa “‘cucreMy 3apaOOTHOHM IUIAThl BBICILIETO
TOCYJapCTBEHHOTO  JOJDKHOCTHOTO  JIMIA, M TPUPABHEHHOTO U
OTHOCAILIETOCA K PAHKy BBICIIET0 TOCYIAPCTBEHHOTO JIOHKHOCTHOTO
JMLa onpesenseTcs BeaukiuM rocyJapcTBEHHBIM XypajioM Ha OCHOBAHUHU
npennoxxenus IlpasurenscrBa Monronun™.

[Toatomy, B 2019 romy Obwio yTtBepxkaeHo IloctaHoBieHue
Bemukoro T'ocymapcrBennoro Xypama “O0 yCTaHOBJICHMH BBICIIETO
TOCYJApPCTBEHHOTO JIOJDKHOCTHOTO JIMIA, M IPUPABHEHHOTO PAaHKY, YHHY
BBICIIIErO FOCY/IAPCTBEHHOTO IOJDKHOCTHOTO Jivtia” Ne19°. B npusiokeHuu 3T0ro
MOCTAHOBIICHHS IPSIMO OBLJIO yKa3aHO c(epa BBICIIETO TOCYapCTBEHHOTO
JOJDKHOCTHOTO JIMIA M HE TAHO OCHOBHOTO OTPE/ICIICHHS.

Tax xak He CymeCTBYEeT CIAUHOI'0 OIPCACICHHA BBICIICTO
roCcyaapCTBCHHOI'O JOJKHOCTHOI'O JIMI[a MoOHTOJINHY B HE HAIIUIH pa3BUTHC
MOHATHA, OTHOCAIICCCA K BbICIIEMY I'OCYAApPCTBCHHOMY JOJDKHOCTHOMY
JIMy Ha YPOBHC I-OpPII[PI‘IGCKOfI HAaYKH WU HEC HMCHOTCA HCCICOAOBAHMA,
HAay4YHBIC pa6OTBI KacCaTCJIbHO 3THX BOIIPOCOB.

B n.1 ct.4 mpoekra ‘“3akoHa O BO3JI0KEHHHM OTBETCTBEHHOCTHU
BbIOMpAEMBbIM, HA3HAYAEMbIM BBICIIUM I'OCYJapPCTBEHHBIM JIOJKHOCTHBIM
munaM’”’, UHULIHMPOBAHHBIM TOTAAIIHBIM [Ipe3uieHToM | BBIJAaHHOMY
B Bemukomy T'ocymapcrBeHHOMYy Xypally B KayeCTBE BBICIIETO
rOCYJapCTBEHHOTO JOJDKHOCTHOro Jmna onpexnenenu IIpesnnenra
Mowuronuu, Ilpencemarens w  Buue npeacenarens  Bemukoro
roCyJapCTBEHHOI 0 Xypaja, wieHa Belnkoro rocyjapcTBEHHOr0O Xypaina,
[Ipembepa muHucTpa MoHronuu, uneHa IIpaBurensctBa MoHromnuu,
JOJDKHOCTHOTO  JIMIJa, Ha3HadYaeMoro Bemmkum rocyaapCTBEHHBIM
XypajoM B COOTBETCTBHM ¢ 3akoHOM U lIpencenmarens IlpaBnenus
npejicTaBuTeNel coOpaHusi HaceJIeHHs aliMaKoB U CTOJIUIIBL.

I[aHHOC OMPCACIICHUC BbINICHA3BAHHOT'O 3aKOHOIIPOCKTA U
OIPCACIICHUS BBIICCTOAUICTO TOCYHAAPCTBCHHOTO JOJIZKHOCTHOTO JIMIIA,
YKa3aHHOI'O B ITocranoBnenun Benukoro TOCYHJapCTBCHHOI'O XypaJia
“00 YCTaHOBJICHHUHU BBICIICTO IOCYAapCTBCHHOI'O JOJIZKHOCTHOTO JIMIA, U
MPUPABHCHHOT' O PAHKY, YMHY BBICILICTO rOCY AApCTBCHHOT'O JOJIZKHOCTHOT'O
J'II/II_Ia” MCKIAY co0oif HECOBIaAarwT. MHbpIMU CJiOBaMu, B ITocTanoBneHun

5 PaHee 9TO OTHOIIIEHHE peryupoBaiock [locraHoBieHneM Bennkoro rocy1apcTBEHHOTO
xypaina ot 31 utons 1995 roma Ne 41; ot 8 HostOpst 2002 roma Ne73.
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Bemukoro I'ocynapctBenHoro Xypana ykasaHbl 0osee IIUPOKUH Kpyr
NOJKHOCTHBIX Jinil. B Iloctanosnennu Bennkoro I'ocyaapCTBEHHOTO
Xypana “O06 yCTaHOBIIEHUH BBICIIETO TOCYJAPCTBEHHOTO JOJKHOCTHOTO
JuIa, W TPUPABHEHHOIO paHKY, YUHY BBICIIEr0 TIOCYJapCTBEHHOIO
JOJDKHOCTHOTO JIMIA” Ha3BaHbl MHOXECTBO IO KOJIMYECTBY CYOBEKTOB
I10 IPU3HAKY “‘TOXKIECTBA’ BBICIIEMY FOCYJapCTBEHHOMY JO0JKHOCTHOMY
muny. Tak kak B Ha3BaHUIO IOCTAHOBJICHHMIO YKa3aH ‘“‘TIpUPaBHEHHOE
JOJDKHOCTHOE JIMIO K BBICIIEMY TI'OCYJAapCTBEHHOMY JOJKHOCTHOMY

iy,

W3 BbIIEHA3BAHHOTO, B YAaCTHOCTH U3 TOJOXKEHUN 3akoHa
0 rocyaapcTBeHHOW  ciayx6e Monromuu u  [locraHoBneHus
Bemukoro T'ocymapcrBennoro Xypama “O0 yCTaHOBJIICHHH BBICIIETO
roCy/JapCTBEHHOIO JOJDKHOCTHOTO JIMIA, W TMPUPABHEHHOTO paHKY,
YUHY BBICHIETO TOCYJAapCTBEHHOTO JIOJDKHOCTHOTO JIHIA~ HESBISETCS
BO3MOXXHBIM TPSIMO W YETKO Pa3rpaHUYMTh pa3iuuus IBYX MOHSITHIMA
“BBICIIIME TOCYAAPCTBEHHOE JIOJDKHOCTHOE JIMIIO® W ““IPUPaBHEHHOE
JODKHOCTHOE JIMIO K BBICHIEMY TOCYJapCTBEHHOMY JOJKHOCTHOMY
JUIy”, HEBO3MOXHO CJENaTh BBHIBOJ O TOM SIBJISIOTCS JTU STU MOHSATHS
OJIMHAKOBBIMHU, UJTU ABYMsI pa3HBIMU FOCYAaPCTBEHHBIMHU JTOKHOCTHBIMHU
munamu.  [losTomy, HeompeeneHHOCTh JTHUX TOJOKEHUH MOTYT
MOBJIEYH CIOP, MyTAHUILy HA MPaKTUKE (OCOOCHHO B cpepe BO3IOKECHHUS
OTBETCTBEHHOCTH)®.

¢ B 0cO0EHHOCTH, XOTSI B Ha3BAHWH MPOEKTa “3aKOHA O BO3JOXKEHHH OTBETCTBEHHOCTH
BI)I6I/IpaeMI)IM, Ha3Ha4Ya€MbIM BBICHIMM TOCYAApPCTBCHHBLIM NOJIKHOCTHBIM J'II/IL[aM”
OTIpeNieIeHO0  “O0  BO3JOKEHHH OTBETCTBEHHOCTH Ha BBICIIETO TOCYAApCTBEHHOIO
JOJDKHOCTHOTO JIMIA”, B COOTBETCTBMM cO CT 4.1.4 3akoHONpoekTa ‘‘Ha3HadaeMoe
JnobkHOocTHOe smio  Bemukum  TocynmapcTBeHHBIM  XypajoM COTJIaCHO —3aKOHY
ct. 4.1.5 3axonompoektra “Ilpencenarens IlpaBneHus mnpencTaBUTeNe HACETEHUS
aiiMmaka u cromunpsl”’, cr.4.1.6 3akoHompoekTa ‘“3acar jgapra (ryboepHaTtop) aiimaka u
CTOJMIBI” OTHOCSATCS BBICIIEMY TOCYJapCTBEHHOMY NOJDKHOCTHOMY Juily. OnHako, B
ITocranosnennu Benukoro I'ocygapcrBenHoro Xypaina BoBce Heyka3aHnsl Ipencenarenu
IIpaBnenus npencraBuTesell HaceleHUs aiiMak U croyuusl. Taxoke 'maBHbIN aynurop,
IIpencenatens CoBeTa rocylapCTBEHHOTO COBELIAHMS, Ha3HauyaeMble Ha JOJKHOCTD
Benukum rocynapcTBEHHBIM XypajioM M 3acar jpapra (ryoepHarop) aiiMaka, CTOJMIIBI
OTHOCATCA K KaTCTrOpru “HpI/IpaBHeHHLIX JOJKHOCTHBIX JIMI K BBICIHUM I'OCYy JapCTBEHHBIM
JOJDKHOCTHBIM JHIaM”. B ¢T.4.2 3aKOHONpOEKTa yKa3aHO “OTHOIICHHS O BO3JIOKECHUH
OTBETCTBEHHOCTH TOCY/JAPCTBEHHBIM CIIy)KalllUM 32 WCKIOueHHeM cT.4.1 HacTosero
3aKOHA PETYJUPYIOTCS 3aKOHOM O TOCYIapCTBEHHOW ciyx0e”. ['ocymapcTBeHbIe
JOJDKHOCTHBIC JIML, W MNPUPABHECHHBIC K BBICHIUM T'OCYJAAPCTBCHHBIM JOJIKHOCTHBIM
minam” mpu  o0JlaJlaHMM  KOMIIETEHIMEH SIBISIOTCS BBICHIMMH  T'OCYAapCTBEHHBIMH
JOJDKHOCTHBIMU JIMIAMH, a B CJIydac€ BO3JIOKCHHUU OTBCTCTBCHHOCTU OHHU HEABJIAIOTCSA
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[ToaTomMy, HEOOXOAMMO TIIATEIBHO HCCIEAOBATh TOHSATHE
BBICIIME TOCYJAAPCTBEHHOE IOJUKHOCTHOE JIMIIO, @ TaK¥KE OIPENEIUTh,
HCCIIEIOBATh IPABOBBIE TMOJOKEHUS KaXKJIO0ro JOJDKHOCTHOIO JIMLA,
OTHOCSILIMETOCS K BBICHIEMY T'OCYJapCTBEHHOMY JOJIKHOCTHOMY JIWILY,
yka3zaHHbIX B IlocranoBienun Benukoro ['ocynmapcrBenHoro Xypaia.
Ecnu nmpaBoBbI€ MON0KEHUS BBICIIUX T'OCYJAPCTBEHHBIX JOJKHOCTHBIX
mur; OyIyT HEOMNPEIENICHBIMH JTO CJIEOBATEIbHO OKaXET BIHUSHUE
IMOHUMAaHUIO I0OPUINYECKON HAYKH O IPABOBOM ITOJIOKEHUU ITUX JIMLL.

[lonsiTue “mpaBoBOE  TOJIOKEHHE~  O3HAYAET OJUHAKOBOE
3HAYEHHE MEKIYHAPOIHOTO MOHATHS “‘cTaTyc”. CII0BO CTAaTyC OT JATUHbI
“Status” (moyio)keHue) Mpu COSAMHEHUH C “TIpaBOM’’ 03HAYaeT ‘“TIPaBOBOE
nonoxkenue” (legal status), T.e mpaBoBOE MONIOKEHHE 03HAYAET OCHOBHBIE,
HEOThEMJIEMBbIE TpaBa, O0sA3aHHOCTU cyObekTa B oOmiectBe. Taxxke
MOHATHE CTaTyC OBLIO OMpeeNieHO KaK MOJ0KEHHUE, MPaBOCIIOCOOHOCTD
Y HECIOCOOHOCTh JIMYHOCTH, APYTHX JHIl B o0miectB’. B ocoGeHHOCTH,
npodeccop b.Uumun cumran uyTo, HampuMmep, MPaBOBOE IOJIOKEHHE
[Ipesugenta MoHronuu BO MepBbIX, sBIsSeTCS KOHCTUTYIIMOHHBIM
MOHSTHEM, BO-BTOPBIX, O3HAYaeT HEOThEMJIEMasi OCHOBA OIpe/eICHHUS
komreTeHiun [pesnaentad.

HekoTtopele aBTOpBI YTBEPXKIAIOT, YTO IMPABOBOE IIOJOKEHUE
COCTOMT U3 CIAEAYIOLIUX OCHOBHBIX 3JIEMEHTOB:

e JlonHOMOUMS WM KOMIIETEHIMS (1IpaBa, 00s13aHHOCTH)

e TapaHTus OCYIIECTBJIEHUS KOMIETEHIIUN

e (OcCHOBaHHUSI OTBETCTBEHHOCTHM 3a HEHCIIOJIHEHHUE WJIIU
HEHa/JIeXKalllee HCIOJHEHUE BO3JIOKEHHBIX Ha HETro
ITOJITHOMOYU I

e OrpanuueHue u 3anpeT’.

W3 Ha3BaHHOIO MOXKHO caciarb BbIBOJ, 4YTO OJHHM H3
OCHOBHBIX D3JICMCHTOB OIIPCACICHUSA IMPABOBOI'0 ITOJIOKCHHUA BBICHICTO
TroCcy1apCTBEHHOI'O JOJIDKHOCTHOI'O JMia ABIIACTCA HpOG.HGMa
OTBCTCTBCHHOCTH IIPH BBIIIOJIHCHUN [[OJI)I(HOCTHOP'I 00s13aHHOCTH.

KaK TaKOBBIMH, YTO CO3[ACT YCJIOBHC HCBO3JIOKCHUM PABHOW OTBETCTBCHHOCTH KaK U
BBICIIIEMY TOCYIaPCTBEHHOMY JOJDKHOCTHOMY JIHITY.

7 B.Yumu. Tep, HaM, 9pX 3YHH IMHHATIAIMAH 9r330ToH acyynan. Harayrasp mosrap. V6.,
2008. C.136.

8 B.Yumua. Tep, Ham, 9px 3Y#H IHUHITIIHIH 5330 acyyaan. Harayrasp 1osmap. V6.,
2008. C.136.

® M.C.Tpopumor, K mnpobreme mnpaBoBOro craryca IJaBbl MYHHUI[MIIAATBHOTO
obpazosanus. ['ocynapcrBo u npaso, 2010. Nel1. C.39.
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OcHoBaHMSI BO3JIOKEHHUsI OTBETCTBEHHOCTH BbICLIEMY
rocyJ1apcTBeHHEMY J0KHOCTHOMY JIHILY

B 1mmpokoM cMbICIe€ TOCYIAapCTBEHHAs CIIy)k0a HaxOIUTCS
MOJT KOHTPOJIEM TPAXKIAHCKOrO0 OOIIeCTBa, OOCCIeUNBACT MPUHIIMIT
BEPXOBEHCTBA 3aKOHA M YIOPSA0YCHHOCTH arapaTa rocyapCcTBEHHOTO
VOpaBlIeHUs.  3a pealu3alHi0 dTOW JCSITEILHOCTH HYKHO HECTH
OTBETCTBEHHOCTh  TIepe] TPaXTAHCKUM  OOIIECTBOM  (0COOEHHO
MOJUTHYECKYIO OTBETCTBEHHOCTH! "),

C TOUYKM 3peHUs IOPUAMYECKONM Hayku MOHroiIMH MOXKHO
pa3AeNuTh FOPUIMYECKOM OTBETCTBEHHOCTHM HA BHJBI T'PaXXIaHCKOW,
YIOJIOBHOW, IUCLMIUIMHAPHOM, AJMUHHMCTPATUBHOW M MaTEpUAIbHOU
OTBETCTBEHHOCTH 2.

[Ipodeccop b.Uumuna mnucan, 4to “OTBETCTBEHHOCTBH SIBISETCS
KOMILIEKCHBIM TTOHSITHEM COCTOSIIIETO U3 MOJIUTUKH, STUKH, TIPaBa, KpOMe

10 Tpaxmanckoe 0ONIECTBO OMpENEsieTCss TPEMs TaKMMH OCHOBHBIMU TPH3HAKH Kak
OKOHOMHMKA, ITIOJIMTHKA, HWIACOJIOTUA ... B paMKax MOJUTUYECKON JKU3HU OCHOBHBIM
NPU3HAKOM TPaXJIAHCKOrO O0IIecTBa SBISIETCSl CBOOOJHAS JIMUHOCTB, JEMOKPATHSL,
IUTIOPANTU3M, TPaBoBOEC rocymapctBo. //U.HsamcypaH. Dpx 3yiH epeHXUIl OHOJ: YHICOH
OMJITOJIT, TyAramMzacaH acyyaan. Yo.,2010. C.437.

I'parknaHckOMy OOIIECTBY PEIIMTh KAKOrO MPaBUTEILCTBO OHO Xo4eT. [loTomy
YTO, MPABUTEIBCTBY MOMICKHUT 00CIYKHMBaTh rpaxkaanckoe obduiecro. //b.Unmun. Tep,
HaM, dpX 3YHH MIHMHATIAIMNAH 3r33rTai acyynan. Xoépayraap msap. Y0., 2008. C.235.
I'parknaHckoe OOIIECTBO SIBISIETCSl COLMAIBHOM OCHOBBI TI'OCYAAapCTBEHHOI'O CTPOSI M
cuuTaercs ‘“‘poaurensMu’ moiuThdeckoro cucremel. C 1990-x romoB B MoHromnuio
npuruia femokparus. B npeamOyne Koncrutyruu Mounronnu rmiacut “Hapon Monromun
MBI CTaBUM TJIaBHOM HEIbIO pa3dBUTHUA JEMOKPATUYECKOTO U TYMAaHHOI'O I'paXXJIaHCKOTO
0011IeCTBa HAa POIMHE” ¥ YTO SIBISIETCS SIPUAMIIIMM NPOSIBICHHEM TPaXKIAHCKOTO O0IIEeCTBRA.
//B.Uumuz. OHeeruiid yic Tep XyyabuuitH Hy193p. Y6., 2006. C.86.

" A.A.I'pumkosen. ['ocymapcTBeHHas cinyx0a ¥ TpakJIaHCKOE OOIIECTBO: MPABOBBIC
npobisiembl B3aumozeiictBust (npakruka Poccun). ['ocynapcrBo u mpaso, 2004., Nel,
C.29-30.

12 Y Hamcypan. Dpx 3yii, Tepuiin epenxuii onor. Y6., 1998. C.356-359. U.HsamcypaH.
Opx 3yiH epOHXMH OHOJ: YHJICOH OMITONT, Tyaramjcan acyynair. Yo., 2010. C.398-400.
U.HsamcypaH. DpX 3yHH epoHXUN OHOI: YHACOH OUITONT, TyIraMcaH acyyaa (Xo€p naxb
x3BIAIT). V0., 2017. C.360-362.

Hokrop [l.baspcaiixan yTBepKIaj, 4dYTO OBIBAIOT CJCAYIOIIUC BHJIBI
IOPUJINYECKOM  OTBETCTBEHHOCTH  “‘Haka3aHuWe  (YroJOBHas  OTBETCTBEHHOCTH),
AIAMUHUCTPATUBHAsA OTBCTCBCHHOCTH, JOTOBOpHasd OTBETCTBECHHOCTDH (Fpa)KI[aHCKO
IpaBoBasd OTBCTCTBCHHOCTL), JUCHUIITIMHApHAasA OTBCTCTBCHHOCTL, JAPYTUC IIPaBOBLIC
orBercTBeHHocTU”. JI.basipcaiixan. Dpx 3yiiH onou. Y6., 1996. C.91-93. [.BasipcaiixaH.
Opx 3yitH onoi. Y6.,2010. C184-186.
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MOJINTUYECKON OTBETCTBEHHOCTH B CBOIO OUEPEb IETUTCS HA yTOJIOBHY1O,
aJIMUHUCTPATUBHYIO, MaTEpUANbHYIO, TUCIMIUTMHAPHYIO (3THYECKYIO)
U JIPYTHX MHOXECTB BHUJOB OTBETCTBEHHOCTH. K cokaneHuio HeT
“xpabporo nuia”, HeOOSIIETro BO3JI0KHUTh OTBETCTBEHHOCTh Ha BBICIIUE
JIOJDKHOCTHBIE JIAIBL. ECTh 3aK0H, HO HET uejioBeka’ .

OpnHako, HEMMEIOTCS BECOMBIE HCCIEAOBaHUS, pabOTHl O
TOM JSABIIAOTCA JIU I[I/ICIII/IHJ'II/IHapHaH, STHUYCCKaAsd U TIIOJIUTHYCCKAs
OTBCTCTBCHHOCTHU HpaBOBOﬁ OTBETCTBCHHOCTBIO.

A Takxke B KOHCTI/ITYI_II/II/I MoHTrOJIMH HMEIOTCS TIOJ0KECHUS
00 OT3BbIBC, OTPCUYCHHUU OT HJOJDKHOCTH BBICIHIHX TOCYAApPCTBCHHBIX
JOJIKHOCTHBIX JIMII. HaanMep:

Cratbs 2. Cpok nomHomounit [lpencenarens u Bune-npeacenaremns
JIBaJILIATh Bemukoro  TocymapctBeHHOoro — Xypaja  COCTaBJISIIOT
4eTBEPTAsI yeTeipe rofa. Jlo MCTEYeHUs! ITOro Cpoka OHH MOTYT OBITH
OCBOOOYXIEHBI 1 OTCTPAaHEHBI OT JIOJKHOCTH Ha OCHOBAHHUSIX,
YCTaHOBJICHHBIM B 3aKOHC.

Cratbs 3. OcHoBaHWeM IS OT3bIBa M OTCTPAHEHHS SBISAETCS
JIBaIllaTh HapyuieHue wieHoMm Benukoro I'ocynapctBenHoro Xypaina,
TieBsITas a TaKKe HapyIIeHWE TPUCITH TP WCIIOJHEHUH CBOUX

noaHomounii. Borpoc o unene Benukoro I'ocynapcTBeHHOTO
Xypasia, NIpUYaCTHOM K NPECTYIUICHHIO, PacCMaTpHUBAETCS
U pemlaercs Ha IUIGHAapHOM  3acefjaHuu  Benukoro
locynapcrBenHoro Xypaiga O TPUOCTAHOBICHHH ero/eé
nojaHomMounii. Eciiv cyj1 ycTaHOBUT, UTO TaKOM UJjIeH BUHOBEH B
COBEpIIEHUHU TIpecTyIuieHus, To Benukuid I'ocygapcTBeHHbIN
Xypall OTCTpaHsieT ¥ OT3bIBACT €ro/e€ OT JOKHOCTH CBOETO
YJICHA.

/Oma wacmv ompedaxmuposan Ilonpaskamu u usmeHeHusIMU
Kk Koncmumyyuu Moneonuu, npunsmom 14-e0 Hosbps 2019 2./

3 B.Yumuza. Tep, HaM, 9px 3YiHH IMHHATIINWH 9r330TIH acyyaain. Xoépayraap I3BTIp.
V¥6.,2008. C.213.
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Cratbs COpok
TPETHS

/Oma cmamws nepecmompeHa u oononnena nonpaskamu u u3-

menenusmu k- Konemumyyuu Moneonuu, npunsmeivu 14-20
Hosops 2019 2o0a./

1. Ecin He MeHee OTHOW YETBEPTH WICHOB Bemmkoro
TocynapctBenHoro Xypana O(HIMAIbLHO BBICTYNHIM C
oduIMaANBEHBIM TIpeANIokeHHeM 00 otcraBke [Ipembep-
MUHUCTpa, Benukuii ['ocynapcTBeHHbIN Xypalsl paccMaTpUBaeT
3TOT BONPOC TIO MCTEYEHHH TPEXJAHEBHETO CpoKa |
MPUHUMAET pEIIEHUE B TEUeHue JecATh AHed. B ciyuae
MOJICPKKN JTAHHOTO TPEUIOKEHUS OOJIBIIMHCTBOM HJICHOB
Benukoro TocynapcrBeHHoro Xypana, IOCTaHOBJICHHE
Benukoro ['ocymapctennoro Xypaia o6 orcraBke [Ipembep-
MUHHUCTpA CYUTAETCS MPUHATHIM, U B TEUCHHUE TPUAIATH THEH
Ha3HayaeTcst HOBbIM [IpeMbep-MUHUCTP.

2. B cnyuae orcraBku IIpembep-munuctpa, [IpaButenbcTBo
YXOZAUT B OTCTaBKY B TIOJIHOM COCTABE.

Cratbs COpoK
4yeTBEpTast

/Oma cmamws ompedaxmuposar [lonpaskamu u usmeHeHusmu
k Koncmumyyuu Moneonuu, npunamoimu 14-20 Hosops 2019
2004a/.

1. Ecnu TlpeMbep-MUHHUCTP BHOCHUT MPOEKT MOCTAaHOBJICHUS
B BHJE BOTyMa JIOBEpHUS €My IO OTAEIHHBIM BOIPOCAM
TOCYAapCTBEHHOTO OIO/KETa W TOCYIapCTBEHHOM MOJIUTHKH,
to Benukuii ['ocynapcTBeHHbId Xypasl B TPEXIHEBHBINA CPOK
paccMaTrpuBaeT €ro ¥ MPUHUMAET PelleHHe B AECSITHTHEBHBIN
CpPOK OONBIIMHCTBOM TOJOCOB. TOJOCOB BCEX UIIEHOB
Benukoro I'ocynapcteennoro Xypaia.

2. Ecnmu Bemukuit TocymapcTBeHHBIH Xypan MpHUHUMaET
TaKoe peuleHue, cCuuTaercs, 4yro Benukuii ['ocynapcTBeHHBIM
XypaJs nogaepxan Takoi BOIIPOC U BOIIPOC U YTBEPAUII BOTYM
nosepus IIpembep-munuctpy. Ecnum 3T0 mocraHoBieHue
He IpuHATO, TO [IpeMbep-MUHUCTpP CUMTAETCS YLIEAIUIUM B
OTCTAaBKYy, U B TEUEHUE TPUALATH JHEH HA3HAYAECTCS HOBBIU
IIpembep-MHUHUCTP.
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Cratbs copok | 6. JlucuuruimHapHas CyneOHas KOMHUCCHSI OCYIIECTBISIET

neBITas (YHKIMKM 1O  OTCTPAHEHHIO OT  JOJDKHOCTH  CY/IbH,
OCBOOOXICHUIO OT JOJDKHOCTU CY/IbH, 8 TaKKe HAJIOKESHHUIO
WHBIX JUCUMIUIMHAPHBIX B3BICKAHUM HA OCHOBaHMUIX U B
MOPSAKE, NPELYCMOTPEHHBIX 3aKOHOM, M €€ II0JHOMOYMS,
OpPraHu3allMOHHAs CTPYKTypa, pEIIaMEHT JesTEIbHOCTH,
a Takke TpeOOBaHMSA K €ro WieHaM M HOPSIO0K Ha3HaueHUS
YCTaHaBJIMBAIOTCS 3aKOHOM.

/Oma wacme exmouen Illonpaekamu u usMEHeHUAMU K
Konemumyyuu Moneonuu, npunsmoimu 14-e0 Hoabps 2019

2004d/.
Cratbs 1. 3acar pgapra Hapsay C peanu3alMeld peleHHid CBOEro
mecTpaecaT | Xypana, Kak MpeACTaBUTENb TIOCYJapCTBEHHOM BIIACTH
nepBast oTBevyaeT mnepen I[IpaBUTENBCTBOM, BBIIECTOALIMM 3acar

z[aproﬁ 3a 00ecIeueHUe BBIMOIHCHUS HA CBOEH TCPPUTOPUHN
3aKOHOJAaTCIbCTBA, peH_IGHI/Iﬁ HpaBI/ITeJ'IBCTBa W BBIICCTOAIINX
OpTraHOB.

U cormacno cr 66.2, 67 Kouctutyuun MoHronuu
Konctutyunonssiit Lo (cyn) gaet 3akiitoyeHue o CIIOPHBIM BOIIPOCaM,
nonyieHo i Hapyumenne Koncrurynnu [Ipesunenrom, Ilpeacenarenem
u wieHamu Benukoro ['ocygapctBenHoro Xypaina, [Ipembep-MuUHUCTpOM,
yneHamu [IpaButensctBa, ['nmaBHBIM cyabeli BepxoBHOro cyaa win
['enepanbHbIM MPOKYpPOPOM; HMEETCS JM OCHOBAaHHE JUISI OTCTAaBKHU
IIpesunenra, Ilpeacenatenss Benukoro I'ocymapctBenHoro Xypana,
[IpeMbep-muHuCTpa, MM VIS OT3bIBA 4IeHOB Bennkoro ['ocytapcTBeHHOTO
Xypana. Pemennst Koncrurynmonnoro [pra (cyma) BCTymamOT B CHIIY €
MOMEHTA UX MPUHATHUS.

HHTEpeCHBIM SIBIISIETCS, YTO ATOT BUJ] OTBETCTBEHHOCTH OTHOCUTCS
K KaKOMY MIPaBOBOMY OTPACIBIO, HO JIO CHUX IOP 3TOT BOMPOC MOTHOCTHIO
HE pelIeH Ha ypPOBHE TEOPHH IpaBa.

Tak Kak HENpPeICTaBIsACTCd BO3MOXHBIM ~ OTHOCUTH  3TOT
BUJI OTBETCTBEHHOCTM HHU TIPAXKJAHCKOMY, HH YIOJIOBHOMY, HH
JUCLUITIMHAPDHOMY, HU AJMUHUCTPAaTUBHOMY M HHM MaTEPUAILHOMY
BHJly OTBETCTBEHHOCTH, HA3BaHHBIX BBIIIE UCCIICIOBAHHBIX, U3YYECHHBIX
JIUTEpaTyp.
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3akjaouyeHue

KacarenbHO OTBETCTBEHHOCTH BBICHIETO TI'OCYJapCTBEHHOTO
JOJKHOCTHOTO JiMila MOHTOJINH, BO-TIEPBBIX, OCTAETCSI HEOPEIeIEHHBIM
paznuuve, TpaHb ~ MEXAY  NOJUTHYECKOW U HOPUIUYECKOM
OTBETCTBEHHOCTbIO, BO-BTOPBHIX, HE YETKO OIpPEAETIEHO KAaKOE€ MeCTO
3aHUMaeT KOHCTUTYIIMOHHAs! OTBETCTBEHHOCTh B CUCTEME IOPUINYECKOM
OTBETCTBEHHOCTH. BHEKOTOPBIX CTyHasX 3TOI€TIAET CI0KHBIMBO3TI0OKEHHE
OTBETCTBEHHOCTH BBICILIEMY T'OCYJapCTBEHHOMY MOJIKHOCTHOMY JIHILY.
[ToaTomy, mpencraBisieTcs: HEOOXOAUMBIM TITyOOKOE UCCIIEJOBAaHUE 3TOM
po0GJIEMbI B TEOPETUYECKOM YPOBHE.
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ABSTRACT

The purpose of this paper is not to study the topic in detail, but to
explore, introduce and localize the experience of leading countries in the
field of constitutional law and practice. In this paper, I have focused on
research on theoretical topics, rather than on processes and the possibility
of the use of proportional test counties such as Mongolia which have no
experience with the proportional test.

Keywords: Constitutional Court, proportional principle, legitimacy,
suitability necessity, balancing
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2. Proportionality in the Constitution
1.1.1. The Concept of Principle
1.1.2. Proportionality in Germany and Canada
1.1.3. Steps of the Proportionality
2. Therole of Proportionality and experience in some countries
2.1.1.Korean practice
2.1.2. Case study

3. Conclusion
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1. INTRODUCTION

The paper briefly discusses the nature and character of the principle
of proportionality and its development in Asian countries including Korea
and Mongolia. The paper proceeds as follows: the first part surveys the basic
theories, concepts, and doctrinal in Germany and Canada. Proportionality
has different meanings in various contexts, but I’'m focusing on the
limitation of human rights on a constitutional right by law or statute.

Proportionality is a general principle in constitutional law. Under
the Constitution, fundamental rights may be restricted when necessary
for national security, and public welfare only by law. The proportionality
test has been applied since the late 1950s in Germany and spread to other
countries.

Proportionality as a doctrine developed by courts, as in Canada,
has provided a stable methodological framework, promoting structured,
transparent decisions even about closely contested constitutional values'.

Most European countries as well as Canada and other counties
of Latin America. The second part considers the development of the
constitutional judicial review and the use of proportionality in Korea and
Mongolia. Asia is proportionality’s new frontier, and courts in jurisdictions
as diverse as South Korea, Taiwan, Hong Kong, and Malaysia have adopted
proportional analysis as their basic approach to adjudicating constitutional
rights?2. The German and Canadian proportionality tests differ slightly in
their terminology but look more or less alike in substance. However, a
closer comparison reveals some significant differences in how the tests are
applied. Perhaps the most conspicuous difference is that in Canada, most
laws that fail to meet the test do so in the second step so that not much
work is left for the third step to do, whereas, in Germany, the third step has
become the most decisive part of the proportionality test. An examination
of the difference can shed some light on the strengths and weaknesses of
the two approaches’.

'Vicki C.Jackson “Constitutional Law in an Age of Proportionality” The Yale Law Journal
(2015): Vol.124 N8.

2 Alec Stone Sweet. “Proportionality and Rights Protection in Asia: Hong Kong, Malaysia,
South Korea, Taiwan — Whither Singapore?” Journal of the Singapore Academy of Law
Vol. 29 (2017) Pages 774 - 779.

3 Dieter Grimm “Proportionality in Canadian and German constitutional jurisprudence”
University of Toronto Law Journal (2017), Page 384.
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Despite the differences in the national and regional legal systems,
principles, especially the principle of proportionality, have transcended
the borderlines of countries, at least within the Western Legal Tradition,
in both Civil Law and Common Law families, and even have provided a
means of reconciling the growing global concerns towards human rights
protection with other important local considerations in the process not
only of balancing competing rights but also of justifying their limitations*.
The German Basic Law contains only a few safeguards applying to any
limitation of a fundamental right, the most important ones being that
every law limiting a fundamental right must be a general law (art.19(1))
and that no limitation may affect the very essence of the fundamental right
(art.19(2))’. The Basic Law then attaches special limitation clauses to most
rights and freedoms in the Bill of Rights. Some of these clauses content
themselves with a statement that limitations are only allowed ‘by law or
pursuant to law,” without adding further constraints®.

Most developed form, Proportionality analysis proceeds through
4 tests: legitimacy, suitability, necessity, and balancing. If a government
measure fails one of them the proportionality principle, then it is
unconstitutional.

In essence, both jurisdictions follow the same path when they apply
the proportionality test. Since the test requires a means-ends comparison,
both courts start by ascertaining the purpose of the law under review. Also,
see some of the implications of the case studies for understanding. The
Constitutional Court of Korea adopted a version of the familiar four-part
test. Article 37 of the Constitution, rights and freedoms may be restricted
“only when necessary for national security, the maintenance of law and
order, or for public welfare,” and that in no event shall an “essential aspect
of the freedom or right” be violated. Proportionality is now among the
principles that the Constitutional Court of Korea has identified as basic
standards of judicial review.

* Alexy, Robert, A Theory of Constitutional Rights, trans. Julian Rivers, Oxford, Oxford
University Press, 2002; Barak, Aharon, Proportionality: Constitutional Rights and their
Limitations, Cambridge, Cambridge University Press, 2012; and Méller, Kai, The Global
Model of Constitutional Rights, Oxford, Oxford University Press, 2012.

5 Basic Law for the Federal Republic of Germany https://www.gesetze-im-internet.de/
englisch _gg/englisch gg.html

¢ Dieter Grimm “Proportionality in Canadian and German constitutional jurisprudence”
University of Toronto Law Journal (2017), Page 384.
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The Constitution of Mongolia states that “The Constitutional
Tsets of Mongolia is the body which has full powers to exercise supreme
supervision over the implementation of the Constitution, to render decisions
on the infringements of its provisions, to settle constitutional disputes, and
is the guarantor for the Constitution to be strictly observed” The principles,
methods, forms, and organization of the activity and the powers of the Tsets
shall be determined by the Constitution and by The law of Mongolia on the
Constitutional Tsets (1992) and The law of Mongolia on the Constitutional
court procedure, 1997.

The last part of the paper describes the constitutional culture and
adopting Proportionality as a benefit and negative precedent. In this part,
I try to argue do we need to adopt proportionality as a general principle in
Mongolia or not.

Proportionality may play a different role in these 2 countries and has
several potential benefits. Two countries show different sets of arguments
use of proportionality.

2. PROPORTIONALITY IN THE CONSTITUTION

The principle of proportionality first arose in Germany. It was
an important instrument for the introduction of individual rights into an
authoritarian legal system that, historically, had provided only a limited
textual basis for such rights. By insisting that the government choose
only such means that were least harmful to individual rights, the use of
proportionality set a formal limitation on the exercise of police powers,
thus introducing the notion of rights into German positive public law’.

The concept of proportionality in all law (constitutional, criminal,
civil, and international) is making a decision between disputed sides. The
principle of proportionality plays an important role in the protection of
human fundamental rights. Every country tries to protect citizens’ rights
and applied its own jurisdictions which assess Constitutions. Constitutional
law is nowadays being globalized. However, countries have their own
specific forms but judicial review in general for the adjudication is similar.
Nowadays, proportionality has been applied to European Court and it is a
general principle of European law. The principle is set down in the Treaty on

7 Moshe Cohen-Eliya, Iddo Porat “American balancing and German proportionality: The
historical origins” International Journal of Constitutional Law, Volume 8, Issue 2, April
2010, Pages 263-286.
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European Union Article 5, which states: “...The use of Union competences
is governed by the principles of subsidiarity and proportionality. ... Under
the principle of proportionality, the content and form of Union action shall
not exceed what is necessary to achieve the objectives of the Treaties.”.
That means the European Union shall take the action it needs.

Constitutions stated most rights but, are usually limited to other laws.
As mentioned before I would see for example Germany, Canada, Korea,
and Mongolia.

Basic Law for the Federal Republic of Germany
(Grundgesetz fiir die Bundesrepublik Deutschland) article
2.1 states that “Every person shall have the right to free
development of his personality insofar as he does not violate
the rights of others or offend against the constitutional order or
the moral law.””;

Canadian Constitution Acts’ section 1 declares that: “The
Canadian Charter of Rights and Freedoms guarantees the rights
and freedoms set out in it subject only to such reasonable limits
prescribed by law as can be demonstrably justified in a free and
democratic society.”*°

Article 37(2) Constitution of the Republic of Korea
provides that “The freedoms and rights of citizens may be
restricted by Act only when necessary for national security, the
maintenance of law and order, or for public welfare. Even when
such restriction is imposed, no essential aspect of the freedom
or right shall be violated.”!!

Article 19(2) of The Constitution of Mongolia In case
of a state of emergency or war, human rights and freedoms
as defined by the Constitution and other laws are subject to
limitation only by a law. Such a law may not affect the right to
life, the freedom of thought, conscience, and religion, as well
as the right not to be subjected to torture or inhuman and cruel

§ Treaty on European UnionConsolidated version of the Treaty on European Union (eu-
ropa.eu).

° Basic Law for the Federal Republic of Germany.

10 Canadian constitution act, 1982, Untitled (justice.gc.ca).

I Constitution of the Republic of KoreaStatutes of the Republic of Korea (klri.re.kr).
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treatment.”!?

Here aims its original intention to protect and guarantee citizens’
rights through state activities. Proportionality is as a legal principle and a
government goal method for judicial review.

Barak Aharon remarked, that despite the differences in the
national and regional legal systems, principles, especially the principle
of proportionality, have transcended the borderlines of countries, at least
within the Western Legal Tradition, in both Civil Law and Common Law
families, and even have provided a means of reconciling the growing
global concerns towards human rights protection with other important local
considerations in the process not only of balancing competing rights but
also of justifying their limitations'®.

2.1. THE CONCEPT OF PROPORTIONALITY

The theory of proportionality is traced to Aristotle, and the practice
of proportionality jurisprudence, developed over several centuries as a
historical evolution refining and modifying Aristotle’s original theory
along the way. The general principle of proportionality (which means end
rational review with strict scrutiny for suspect classes) represents a key
aspect of contemporary legal thought. It is the methodological capstone of
the current post-positivist neo-naturalist perspective on the law which unites
both positive and natural law (post-positivist integration)!*. Aristotle’s idea
of justice as proportional equality contains a fundamental insight. His idea
“offers a framework for a rational argument between egalitarian and non-
egalitarian ideas of justice, its focal point being the question of the basis
for adequate equality. Both sides accept justice as proportional equality.
Aristotle’s analysis makes clear that the argument involves the features
deciding whether two persons are to be considered equal or unequal in a
distributive context™?>,

If you see the history of the idea principle it designates equal output
is demanded with equal input and it comes from the Administrative law of

12 The Constitution of Mongolia Monron Yicein YHacau xyyis (legalinfo.mn).

13 Barak, Aharon, Propotionality: Constitutional Rights and their Limitations, Cambridge,
Cambridge University Press, (2012).

4 Eric Engle, “The History of the General Principle of Proportionality: An Overview”
Dartmouth Law Journal (2012): Pages 1-11.

15 Stanford Encyclopedia of Philosophy: Equality (Stanford Encyclopedia of Philosophy/
Winter 2004 Edition).
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Prussia, especially Police law at the end of the 18" century. In a notable
case year of 1882, Kreuzberg (police adopted such measures “necessary for
the maintenance of public order” The court held that to test this reliance,
it had to examine whether the police measures exceeded in intensity what
was required by the pursued objective.) thus, the proportionality doctrine
originated in administrative law, not in private law.

Early twentieth-century German liberals, such as Max Weber and
Hans Kelsen, regarded the formalistic analysis of the kind mentioned
above as, on the one hand, a crucial means for ensuring a more effective
governmental system and, on the other, as an important tool for maximizing
individual freedom, since it set clear limits on state actions and thus afforded
the individual wider scope for activity'®. The proportionality may require
the reviewing court to assess the balance that the decision maker has struck,
not merely whether it is within the range of rational or reasonable decisions.

Dieter Grimm defined the German and Canadian proportionality tests
differ slightly in their terminology but look more or less alike in substance.
However, a closer comparison reveals some significant differences in how
the tests are applied. Perhaps the most conspicuous difference is that in
Canada, most laws that fail to meet the test do so in the second step so that
not much work is left for the third step to do, whereas, in Germany, the
third step has become the most decisive part of the proportionality test.
An examination of the difference can shed some light on the strengths and
weaknesses of the two approaches!’.

2.2. PROPORTIONALITY IN GERMANY AND CANADA

GERMANY As Moshe Cohen-Eliya and Iddo Poart concluded
“proportionality was an instrument by which the idea of rights was
introduced into German law. Consequently, the principle of proportionality
stands in Germany for the protection of rights. The effect of proportionality
was to enhance the protection of political and economic rights, which
were considered at that time to be “natural” rights. Obviously, the liberal
bourgeoisie had a fundamental interest in ascertaining that such a legal
development takes place. The legal doctrine of proportionality was not

16 Moshe Cohen-Eliya, Iddo Porat “American balancing and German proportionality: The
historical origins” International Journal of Constitutional Law, Volume 8, Issue 2, April
2010, Pages 263-286.

17 Dieter Grimm Proportionality in Canadian and German Constitutional Jurisprudence
University of Toronto Law Journal 57 (2007), Pages 383-397.
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related to realistic or pragmatic theories of law, such as those championed
by the Freirechtschule and American legal realist schools. Its origins are
in the formalistic approaches that are deeply embedded in the German
legal tradition. Proportionality was a prerequisite for improving the law’s
administration and making it more effective, and this improvement could
be achieved by focusing on the means-ends nexus rather than by ad hoc
balancing of opposing interests”!8.

The Federal Constitutional Court of Germany, which was established
after World War II, adopted and developed the proportionality principle. It
had three elements:

(1) Suitability: the measure should be suitable for the purpose of
facilitating or achieving the desired objective; It suggests that a public action
be regarded at least as suitable for attaining its aim. The examination of this
filtering element is limited only to the question of whether the means chosen
are considered ‘unsuitable for the purpose’ or ‘completely unsuitable’ at the
time of the legislation. A judicial decision with hindsight or even a false
interpretation of the legislature does not automatically render a measure
unsuitable and unconstitutional®.

(2) Necessity: the measure should be necessary (and, at this stage,
I am not going to say anything about how far it had to be necessary), This
means that the administrative authority must choose the least restrictive
among equally effective means. The degree of scrutiny depends on such
factors as the nature of the rights to be protected and the serious effect of
interference on individuals. The most stringent form of review is disclosed
when either the legislature or administration is required to demonstrate the
existence of the least harmful measure®.

(3) Fair balance: the measure should not be disproportionate to the
restriction which itinvolved. - The third element is the idea of proportionality
in the narrow sense. This demands a proper balance between the injury
to an individual and the public interest in the course of an administrative
measure. It prohibits those measures where the disadvantage to the

18 Moshe Cohen-Eliya, Iddo Porat “American balancing and German proportionality: The
historical origins” International Journal of Constitutional Law, Volume 8, Issue 2, April
2010, Pages 263-286.

19 Yutaka Arai Takahashi “Proportionality a German approach”.

20 Ibid.
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individual outweighs the advantage to the public or the third person?!.

Another German term often used as a synovium “adequate” term
which qualifies a burden placed on a person as being of such a kind that,
in view of the reasons justifying it, the person in question may reasonably
be expected to bear it. It is frequently asserted that the Legitimacy of the
objective is a separate element of the proportionality, to be checked in the
very first place before you go into the 3 above-mentioned requirements®.

The Basic Law is silent on how to balance and evaluate conflicting
interests of different natures, but an examination of the case law identifies
certain variables determining the standard of judicial control. These include
the nature of the area concerned, the value of the purpose to be aimed at,
the extent of the interference, as well as the nature of the constitutional
rights affected®.

The German constitution contains a bill of rights that grants
individuals a wide variety of rights and freedoms. At the same time, the
constitution empowers the legislature to limit these rights and freedoms
and intrude upon them?*. Thus, the laws must be proportional.

The German Basic Law contains only a few safeguards applying to
any limitation of a fundamental right, the most important ones being that
every law limiting a fundamental right must be a general law (art. 19(1))
and that no limitation may affect the very essence of the fundamental
right (art. 19(2)). The Basic Law then attaches special limitation clauses
to most rights and freedoms in the Bill of Rights. Some of these clauses
content themselves with a statement that limitations are only allowed ‘by
law or pursuant to law,” without adding further constraints. This is true, for
instance, for rights as important as the right to life and physical integrity
(art. 2(2)). Other limitation clauses contain further checks on purpose,
conditions, or means of limitation. But not many laws are found to be
unconstitutional because they violate the written limitation clauses. Instead,
it is the unwritten principle of proportionality that carries the main burden
of fundamental rights protection in Germany?®.

21 Tbid.

22 Getrude Lubbe-Wolff The principle of Proportionality in the case-law of the German
Federal Constitutional Court Human rights law journal.

2 Yutaka Arai Takahashi “Proportionality a German approach”.

¢ Bernhard Schlink Proportionality in constitutional law: why everywhere but here? 2011.
% Dieter Grimm Proportionality in Canadian and German Constitutional Jurisprudence
University of Toronto Law Journal 57 (2007), Pages 383-397.
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CANADA In this part I would focus on the Canadian case because
Canada is one leading country haven’t been influenced by German
constitutional law. In Canada, South Africa, and Israel, the proportionality
framework was unknown prior to the initiation of the rights review, and
the rights review was unknown until quite recently. Once rights and review
were established, the high courts of the respective systems quickly adopted
PA%,

Until the Canadian Charter of Rights and Freedoms of 1982, the
Canadian Supreme Court did not recognize the concept of proportionality
as part of Canadian human rights law. Initially, the Canadian Constitution,
included in the Constitution Act of 1867, did not include a chapter on
human rights. In 1960, when the Canadian Bill of Rights was enacted, it
was devised as a regular statute; the bill did not enjoy a constitutional status,
and its interpretation did not include the concept of proportionality. All
that changed in 1982, when the Canadian Charter of Rights and Freedoms
was constituted. The Charter is now constitutional. It contains an explicit
provision rendering any legislation conflicting with the Charter as “of no
force and effect” which the Canadian courts may declare and enforce?’.

Article 1 of the Charter includes a general limitation clause, as
follows: the Canadian Charter of Rights and Freedoms guarantees the rights
and freedoms set out in it subject only to such reasonable limits prescribed
by law as can be demonstrably justified in a free and democratic society.

The Canadian Charter of Rights and Freedoms had been in force
for not more than four years when the Supreme Court of Canada ultimately
found the answer to the question of how to interpret the limitation clause
in s. 1. The answer given in R. V. Oakes was in short: legality and
proportionality. The first component, legality, had a clear basis in the text
of's. 1 (“prescribed by law), whereas the second, proportionality, appears to
be a genuine interpretation of the words ‘reasonable limits [. . .] as can be
demonstrably justified in a free and democratic society.’ In his opinion, Chief
Justice Dickson offered a full conceptual framework for the requirement
of proportionality, even though most doctrinal innovations develop over
time until they find their ultimate shape. This framework, the so-called
Oakes test, has been applied by the Supreme Court for two decades,

%6 Ibid.
27 Barak, Aharon, Propotionality: Constitutional Rights and their Limitations, Cambridge,
Cambridge University Press, (2012).
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although its components were clarified or modified later on, and its original
rigour was mitigated in certain types of cases. Justice Iacobucci had an
important part in this development. The question of whether Chief Justice
Dickson, in writing the Oakes opinion, was aided by foreign examples or
developed the test completely on his own appears open. It is true that some
of the languages in Oakes resemble us Supreme Court opinion in Central
Hudson Gas & Electric Corp. v. Public Service Commission of New York,
a commercial speech case decided in 1980. But Central Hudson was not
a trend-setting decision that gained much influence outside commercial
speech problems, nor is its proportionality test as elaborated and complete
as the one suggested by Chief Justice Dickson?.

2.3. STEPS OF THE PROPORTIONALITY

The idea of “proportionality” evokes an “appropriate relationship”
between diverse things that makes it “reasonable” by being “harmonic”
and materially “just”. In its classic formula, the principle of proportionality
(lato sensu) comprises the examination of three aspects that must observe
the (legislative, political, or administrative) limits so as to lawfully
intervene within the scope of fundamental rights. The most developed
form of Proportionality proceeds through 4 tests

1. Legitimacy
2. Suitability
3. Necessity
4. Balancing

The principle of proportionality applies in a four-prong test. In step
1, the judge has to ascertain whether the law under review has a legitimate
purpose, “legitimate” meaning that the purpose is not prohibited by the
constitution. Step 2 requires an examination as to whether the means
employed by the legislature are suitable to reach the law’s purpose. In step
3, the question is asked whether the means is necessary to reach the purpose,
“necessary” meaning that there are no alternative means that would reach
the purpose likewise but affect the fundamental right less severely. Step 4
requires a balancing of the loss for the fundamental right that is limited by
the law under review on the one hand, and the gain for the good in whose

28 Dieter Grimm Proportionality in Canadian and German Constitutional Jurisprudence
University of Toronto Law Journal 57 (2007), Pages 383-397.
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interest the fundamental right is limited, on the other hand.

The criteria apply in this order. If a law fails to meet one criterion,
the following criteria are no longer applied.

In Germany, it is rather rare that laws fail already on steps 1 and
2. More frequently, laws fail on step 3 if the Federal Constitutional Court
ascertains an alternative means that would less restrict the fundamental
right, but reach the purpose of the law equally well. The majority of laws
that fail the proportionality test do so in step 4. Government measure that
fails any one of these tests violates the proportionality principle and is
therefore unconstitutional.

Canadian cases rarely turn on this third step, generally finding laws
unconstitutional on minimal impairment grounds.” Other jurisdictions,
however, sometimes find that a statute that passes minimal impairment
nonetheless fails “proportionality as such.” In Germany, for example,
“proportionality as such” has been used more often than in Canada.

The principle of proportionality itself operates at a high level of
abstraction, but this must not be confused with moral neutrality. It states,
for example, that only legitimate (as opposed to illegitimate) goals can be
used to justify an interference with the right; this is a moral statement.
Similarly, the claims that an interference must be suitable, necessary, and
not disproportionate are obviously moral statements about the conditions
under which an interference with a right is justified®.

3. THE ROLE OF PROPORTIONALITY AND
EXPERIENCE IN SOME COUNTRIES

The Proportionality principle has become the subject of literature
and scholars argue that, favors that normative grounds. As Kai Moller
remarks, “proportionality is a doctrinal tool for the resolution of conflicts
between a right and a competing right or interest, at the core of which
is the balancing stage which requires the right to be balanced against the
competing right or interest. Thus, there are two distinct ways to criticize
proportionality. The first argues that the special normative force which
rights hold lends them an absolute or near-absolute priority over competing
considerations, which is such that it makes any talk of balancing, at the

2 Kai Moller Proportionality: Challenging the critics International Journal of Constitutional
Law, Volume 10, Issue 3, July 2012, Pages 709-731.
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very least, misleading. Such an approach is defended, in particular, by
scholars broadly following Ronald Dworkin’s theory of rights as trumps:
according to that theory, rights are not, as proportionality would seem to
have it, balanced against conflicting interests; rather, they (normally) trump
them; or so the proponents of that theory see it.”*.

3.1. KOREAN PRACTICE

The constitutional and statutory foundations of proportionality
in South Korea date back to the founding of the Republic of Korea and
have a distinctly German flavor’!. In Korea, the powers of constitutional
adjudication had been assigned to different agencies at different times: the
Constitutional Committee in the 1948 Constitution, the Constitutional Court
in the 1960 Constitution, and the Supreme Court in the 1962 Constitution.
The present Constitutional Court was created by the 1987 Constitution that
followed the democratic transition in 1987 and is based on the European
model of centralized constitutional adjudication®? The Constitutional Court
of Korea applied and consolidated proportionality test which assesses
legitimate purpose, suitable means, minimum restriction and balance of
interests as a general constitutional principle since its inception in 1988.
In the case of 88Hun-Kal3 made on December 22, 1989, the Court
opined that Article is a clause that not only delegates but also restricts the
legislature’s right to impose limitations on basic rights.

Article 37 (2) of the Constitution of Korea says “The freedom
and rights of citizens may be restricted by Act only when
necessary for national security, the maintenance of law and
order or for public welfare. Even when such restriction is
imposed, no essential aspect of the freedom or right shall be
violated™4.

In practice, the Court assessed legitimacy and necessity at the same
time instead of taking steps for each and did not place much significance on
the balance of interests®.

30 Ibid.

31 Francesca Bignami, David Zaring Comparative Law and Regulation: Understanding the
Global Regulatory Process (2016), Page 313.

32 Constitutional court of Korea “30 years of Constitutional court of Korea”, 2019.

33 Constitutional court of Korea “30 years of Constitutional court of Korea”, 2019.

3 The Constitutional Court of Korea (ccourt.go.kr).

35 Constitutional court of Korea “30 years of Constitutional court of Korea”, 2019.
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Above mentioned Article prescribes a series of essential principles
to abide by should the freedom rights be restricted, which includes the
principle of statutory reservation (“freedom and rights of citizens may be
restricted by Act”), the principle against excessive restriction (“...only when
necessary for...”) and the rule against violation of essential aspects (“...no
essential aspect of the freedom or right shall be violated”). As shown, the
Constitution grants legislators the right to restrict freedom rights, but also
at the same time explicitly imposes their duty to legitimize such action.

Rights to freedom may only be restricted in so far as legal interests,
such as public interests, cannot be reached with any other possible measures.
Even when such restriction is imposed, freedom rights should be limited to
a minimum extent. Here, the proportionality test specifies that “basic rights
cannot be restricted far more than is needed for the sake of public interest”
when adjudicating the constitutionality of an Act that allegedly restricts the
rights to freedom.

The Constitutional Court generally examines the remaining criteria
as a supportive means to strengthen its legal reasoning. In a 1992 decision,
the Korean Constitutional Court explicitly declared that any legislation
that limits “basic rights” must respect “the proportionality principle which
naturally stems from the principle of rule of law”.

Lately, the Constitutional Court rendered landmark decisions
for the basic rights of people including conscientious objectors and
pregnant women in the case of “Conscientious Objectors™® and “Crime of
Abortion”’. The decisions, in particular, requested the legislative to put its
utmost effort to seek the coexistence of conflicting constitutional values,
and if impossible, the degree of restriction on one value should not go
beyond the minimum extent necessary to achieve the legislative purpose.

3.2. CASE STUDY OF KOREA

The Constitutional Court of Korea claimed the proportionality
test based on Article 37(2) of the Constitution not only stands as a basic
principle governing limitations on basic rights but also draws limits to state
action. Every state action is to be exercised only to the extent necessary to
achieve its legitimate purpose. The Court, therefore, made it clear that the

362011Hun-Ba379 et al., June 28, 2018 Constitutional Court of Korea > Decisions > Case
Search (ccourt.go.kr).
372017Hun-Bal27 €2017b127_2.pdf (ccourt.go kr).

-252-



The Constitutional Court of Mongolia

proportionality test shall apply in the review of the constitutionality of a
provision at issue. As shown, the proportionality test is becoming a central
doctrine of constitutional review in the Constitutional Court. Based on this
article Constitutional Court of Korea applies a four-step proportionality
test for review.

First, the law shall have a legitimate purpose, second shall be
suitable to reach the purpose of the law, third the law shall minimally impair
the fundamental rights (less intrusive means shall not exist), and last is the
public interest protected by the law shall outweigh the seriousness of the
infringed right (balance test, narrow sense of proportionality).

(i) Legitimacy in Purpose (Legitimacy)

The criterion of legitimacy is applied to find out whether a statute
or provision at issue against basic rights has sought a legitimate purpose
within the framework of the Constitution and legal order, that is to say,
whether the purpose pursued by legislators is granted by the Constitution.
The Court examines whether the concrete purpose of legislation
offends the value determination of the Constitution.

For instance, in the “Local Soju Compulsory Purchase System” case
(96Hun-Kal8, December 26, 1996), the Constitutional Court examined
whether the instant provision is appropriate as a means to achieve the
legislative purpose of “public interests in economic order” and “public
welfare” as prescribed in Article 37 (2) of the Constitution. To this end,
the Court explored the presence of both subjective legislative purpose
(securing liquor tax revenues, reducing the amount of traffic arising out
of transportation of goods) and objective legislative purpose (preventing
monopoly, promoting regional economic development, protecting small-
to-midsize enterprises).

(ii) Suitability in Means (Adequacy)

The criterion of adequacy examines whether the means employed by
the legislature is suitable to reach the statute’s purpose. Based upon setting
a legislative purpose and making a predictive judgment about a future
event, the legislature makes law as a means of achieving such a purpose. In
doing so, some uncertainty inherently underlies the legislature’s predictive
judgment. To examine whether the means chosen by the legislature can
cause its intended effect and thus reach the legislative end is closer to a

-253-



The Constitutional Court of Mongolia

matter of an empirical judgment based upon the prediction of a future
event rather than a normative value judgment. Therefore, to what extent
the Constitutional Court can examine the predictive judgment made by the
legislature will be a key point.

The Constitutional Court sees the predictive judgment by legislators
as the significant element of their legislative formation power and thus
respects their discretionary judgment. The Court considers the meaning
and importance of the restricted area of freedom and reviews the
effect it has upon limiting fundamental rights. Against this backdrop,
the Court does not expect the means employed by legislators to be the
“best” or the “most ideal” one to reach the statute’s purpose. Adequacy will
be recognizable as far as the means chosen by legislators can contribute, to
some degree, to the achievement of the statute’s purpose.

The adequate means are rarely denied. In the recent “Case on
Conscientious Objectors”, for example, the Court found adequacy in the
“Categories of Military Service Provision” which did not stipulate an
alternative service program for conscientious objectors. It stated that “the
categories serve a purpose of ensuring national security and therefore the
provision itself is an adequate means to fulfill the reasonable legislative
purpose” (2011Hun-Ba379 et. al, June 28, 2018).

(iii) Minimum Intrusion (Necessity)

The criterion of necessity indicates that, among the equally
appropriate means of reaching a legislative end, the one chosen to serve
the law’s purpose should involve the minimum possible intrusion into the
individual’s freedom. In other words, if it is possible to line up the available
means in the order of their “limitation of basic rights,” lawmakers should
cherry-pick the one that interferes the least with basic rights. For example,
if both of the following provisions are available, such as:

v’ discretionary and mandatory provisions,

v' provisions with exceptions (partial prohibition) and
with no exception (comprehensive prohibition)

v' provisions of how to exercise fundamental rights
and whether to exercise fundamental rights,
Precedence should be given to the former one.
The Constitutional Court identifies and suggests
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an alternative to the means chosen by legislators
to judge the less intrusion into fundamental rights.
To take 1~3, the Court illustrates that “the former
option is available” and “the former option serves
the legislative purpose” in the case that a challenged
law is involved in the latter option and concludes
that the law offends against necessity accordingly.

In the case of the Crime of Abortion (2017Hun-Bal27, April 11,
2019), the Constitutional Court also applied the minimum intrusion test
to find if the “Self-Abortion Provision,” created by the State with the
purpose of protecting the life of a fetus, impinges on a pregnant woman’s
right to self-determination. In deliberation, the Court comprehensively
reasoned (1) complete and indiscriminate ban on all abortions throughout
all stages of gestation, (2) choice by a pregnant woman to continue or
terminate the pregnancy as an exercise of her right to self-determination,
(3) scope and means of ‘legislation to protect fetal life’ in relation to
the stage of viability and the exercise of the right to self-determination,
(4) means of life protection in consideration of the special relationship
between the pregnant woman and the fetus, (5) effectiveness of the Self-
Abortion Provision, (6)limitations and problems arising from banning and
criminalizing abortions, and (7) severity of the conflict of determining the
abortion based on the social and economic determinants. Finally, the Court
found the Self-Abortion Provision to restrict the pregnant woman’s right to
self-determination beyond the minimum extent on the grounds that unless
categorized as an exceptional case under the Mother and Child Health Act,
the provision completely and indiscriminately bans all abortions throughout
all stages of gestation regardless of the fetus’s stage of viability or ability to
survive.

(iv) Proportionality Stricto Sensu (Balancing)

The criterion of balancing requires an appropriately proportional
balance to exist between the harms caused by a limitation on basic rights
and the benefits gained by the fulfillment of the purpose through the use
of adequate and necessary means. This stage relates the means to the
purpose of each other and in turn, the balance of interests or the
proportionality test in the narrow sense is performed

The Constitutional Court has referred to “the proportionality test
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in the narrow sense “as” the balancing of legal interests”. The Court held
that in balancing benefits and harms through the use of legislative means,
public interests protected by that means should outweigh competing for
private interests. A balancing test indeed is at the core of the principle
of proportionality because this stage takes the legislative purpose itself
into consideration and balances the weight of the purpose against that of
limited fundamental rights. The Court reviews the extent of the weight or
significance a legislative purpose carries.

Also, the Court examines the particular content of
individual rights of freedom by way of a balancing test. Given the
specific circumstances under which individual cases are, the Court
undertakes a balancing between the public effects accomplished
specifically by a legislative means and the effects limited
specifically thereby. At this point, the more effects the legislative
means has on limiting fundamental rights, the more significant
purpose it requires, and thus limitations on fundamental rights are
examined in a more strict way.

In rendering a decision about the “Case on Conscientious
Objectors” (2011Hun-Ba379 et al., June 28, 2018), the Constitutional
Court held that the “Categories of Military Service Provision” runs against
the proportionality stricto sense. It stated that (1) public interests can also
be accomplished fully enough by adding an alternative service system to
Categories of Military Service Provision, that (2) not introducing the system
leaves conscientious objectors to suffer immense disadvantages, and that
(3) assigning conscientious objectors to public service work will have the
broader meaning of realizing national security and provide more efficient
ways to accomplish public interests than just imprisoning the objectors for
punishment®,

In the “Case on the Crime of Abortion” (2017Hun-Bal27, April 11,
2019), the Constitutional Court opined that the “Self-Abortion Provision”
impinges on a pregnant woman’s right to self-determination beyond the
minimum extent necessary to achieve its legislative purpose and violates
the proportionality stricto sensu. The Court held that the provision at issue
is unconstitutional on the grounds that it restricts a pregnant woman’s right
to self-determination and thereby violates the principle of proportionality.

38 Constitutional court of Korea “30 years of Constitutional court of Korea”, 2019.
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4. CONCLUSION

The principle of proportionality has recently become the subject of
research, and scholars have argued that it supports its normative basis.

Section 2 of the Nineteenth Article of the Constitution of Mongolia
states that “In case of a state of emergency or war, the human rights and
freedoms as prescribed in the Constitution and by other laws may be
subject to limitation exclusively by law. Such law shall not affect the right
to life, the freedom of thought, conscience, and religion, as well as the legal
provisions concerning the right not to be subjected to torture, inhuman,
degrading, or cruel treatment”. In the 3 section of the above-mentioned
Article says “In exercising his/her rights and freedoms, a person shall
not breach national security, the rights, and freedoms of others, or breach
public order”. I believe that, due to the situation in Mongolia today, it is
possible to solve many disputes about the violation of human rights using
the proportionality test.

In other words, any measures taken by the government and
administrative organizations in the direction of ensuring human rights must
be proportionate.

Appropriateness can be checked by the proportionality test. In that
way, it will be checked whether it is suitable for the given situation and
whether it is really balanced. Compared to Germany and the Republic
of Korea, the principle of proportionality is not directly stated in the
Constitution, but it is widely used in judicial practice.

Disputes arising in political and economic relations, not aimed at
individual rights, are resolved using the principle of proportionality.

I believe that the Constitutional Court of Mongolia can use the
proportionality test to tailor its decision to suit its own circumstances.
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Introduction

In this paper, it is going to be examined what is constitutional review,
how to implement such review, and while practicing its implementation
what would be the challenges regarding review processes, and what
tendencies might be faced in its development.

The constitutional review under the constitution of the democratic
political system, a structural design of the sovereign power, such as
legislature, executive and judiciary must be functioned by the system of
reciprocal control on its mechanism, performances, and products of each
institutions in order to conformity with the legal frame setting in the
Constitution.

Furthermore, it is required to investigate which kind of institution
should have the power of constitutional review. Review on constitutionality
check in many countries in the world were varied under the political system
emerged from democracy. The above items will be going to observe in
this paper together with what the challenges are and how to promote its
development trend briefly.

Keywords: Constitutional Review, Challenges, Development Trends
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I. Implementation of Constitutional Review

1. 1. What is Constitutional Review?

In the first place, to make clarification of the wordings of
“Constitutional review,” it means that “Constitutional review, or
constitutionality review or constitutional control, is the evaluation, in
some countries, of the constitutionality of the laws.”"

From the above expressions it is presumable that ‘constitutional
review’ is the action which is taken for the purpose of constitutional control
on laws and actions of the government, i.e., both legislative bodies and
executive authorities. Actually, the word ‘constitutional review’ should
be covered wide range in its essence. Thus, constitutional review should
enclose all the functions relating to constitutionality check of bills, existing
laws, legislative actions, executive actions, and judiciary functions and
decisions by which it may carry out justice under the legal frame of the
constitution.

The constitutional review system is basically related to “Check and
Balance System”™ with reciprocal control over each other. The legality and
constitutionality of products of respective three branches of power is the
major problematic categories of constitutional review. However, it is in
fact scarcely in its practical mechanism.

In hybrid or semi-authoritarian democracy entities, their practical
mechanism of reciprocal control is rarely effective under the respective
party politics structure. Whether they choose a bi-party system or multi-
party system, the winner of the elected party takes all authorities and
powers, like the executive, legislative, and judiciary. Three separated
powers are under one unitary control. It is also true that state governance
system may be downturned in every aspects of social, economic, political
state of affairs in addition if the opposition party is also weak. Legislative
reflections might not be genuine that it is not the power divided system but
power collaboration system which comes from merely the voices of the
ruling party’. In fact, essential pillar of check and balance system for the
democracy polity must be indispensable tool for good governance. Based
on Myanmar experiences, the 2008 Constitution expressed its State’s
basic principles as that of “reciprocal control, check, and balance among
three sovereign powers.”. The products of each power must be assessed
by adjudication® process that those products are whether constitutionality,
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legality, just or not.

In the next sub-heading, the model relating to system of
constitutional review will be discussed, and it will need to clarify that
which kind of judicial body can exercise the constitutional review under
the 2008 Constitution.

1.2. Which kind of Judicial Body can exercise Constitutional
Review?

In this portion, it is going to examine which kind of institution can
exercise the function of constitutional review under written constitution. Be
depend upon the abundance of research works on “constitutional review”
conducted by the constitutional, legal and judicial scholars, the institutional
structures of each Models, their review systems and review mechanism
may be prescribed under the setting;-

. L Method or System of Specific Adjudication
Sr. Name of the Model | Exercising Institutions T
Reviewing Body

Highest Court Or Supreme Courts and
Ordinary Courts
of certain level in Certain level of

Judiciary Judicial Courts

1 | Decentralized Model Diffused System

Constitutional Courts

Centralized Constitution based Concentrated C s
2 ons_tltutlonal
Model Institutions System Tribunals
Constitutional Councils
Constitution based Diffused and Concentrated Judicial and
3 Hybrid Model - Constitutional Courts
Institution and Svstem Tribunal
Judicial Institutions Y or lribunals
4 Political Model Legislature Quasi- Judicial System Quasi-Judicial Organs

Figure 1. Models, exercising institutions, method of reviewing, and specific body of

adjudication for constitutional review

From the above description, “constitutional review” is carrying out
particularly by two types of institutional settlement, one is constitutional
courts, and the other is judicial courts within the authority of courts of
justice. The systems of constitutional review are also variables, for example,
such as, diffused system, concentrated system, diffused and concentrated
mixed system, quasi-judicial system, etc. It seems that systems are linked
to their institutionalized model. One outstanding model which is a political
model may be confusing in its effectiveness, i.e., binding force of final
resolution.®
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Agreeing to the point of view of stability of constitution and
effectiveness of its vision and mission of the constitution, constitutional
matters should be adjudicated by the institution separately formed under
the constitution may be the better way of loads sharing, close attention, and
effectiveness of settlement. Thus, the institutions, such as constitutional
courts, constitutional tribunals, and constitutional councils established
under the centralized model may more concentrate on the development of
the system of constitutional review within the frame of the Constitution.

Here, it is analyzed the model of constitutional review based on
the Myanmar practice subject to the provision’ of the 2008 Constitution,
the constitutional tribunal was established for the purpose of settling the
constitutional dilemma, and it was formed under the mainstay of Judiciary,
having the separated adjudicative power®.

From the perception of the table above, Myanmar may be in line
with serial number 2. This is a right choice of the Myanmar practice that
Tribunal shall have the skill of conscience of settlement subject to the
supreme law of the land, the constitution. It is a little bit of difference with
the conscience of courts of law where it has a resolving skill in accord with
fair and justice. For such difference, constitutional review should not be
overlap with practice of judicial review in the ordinary lawsuits.

Still working as a prominent authority of the Union, 10 years of
democracy atmosphere produced outstanding challenges to the Tribunal of
the Union, yet much more lessons will be learned under the time consuming.

1.3. Functions of Constitutional Review

Normally, the functional matters of constitutional review includes
scrutinizing bills, laws enacted by Legislature and various legislative
bodies, vetting the constitutionality of measures and actions of the
legislature and legislative bodies and the executive authorities of various
level of Government, constitutional disputes between each branches’, and
judicial guarantees to the constitutional rights stipulated by the constitution
itself, and lastly legitimacy or legality of elections and its results'. These
may be globally recognized functions and powers of constitutional review,
nevertheless may be much more than these. Thus, in order to exercise
specific undertaking to implement the main purpose of power balancing
system constitutional court is the unique way of distribution of work
functions''.
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Under the IDEA'? research work, it is fairly expressed the specific
categories applying to the constitutional courts. At this juncture, it is going
to be analyzed the system of constitutional review particularly attested
by IDEA framed'’. Expressions in Figure 2 show assumption of potential

constitutional dilemma, well-faced challenges, and future potentials.

Sr.

Controlling
Mechanism

Reviewing Matters

Potential of Dilemma

Challenged

Controlling
Constitution itself

Constitution making process

Need referendum or
not

Having
Potential

Constitutional amendment

Constitutionality of bill
or law by Legislature

Challenged

Controlling
legislature

Reviewing Constitutionality of
Bills (ante factum)

Challenged

Reviewing Constitutionality of
laws (ex post facto)

Reviewing Constitutionality
of actions of legislative body
(impeachment process)

Legitimacy of
impeachment

Challenged

Adjudication of Constitutional
Disputes between each level of
legislative bodies

Controlling
executive

Constitutionality of executive
actions and decisions

Constitutionality of impeachment
proceedings against Executive
Authority (mostly corruption)

Challenged

Qualifications  of  executive

authority

Overruled by decision
of ruling Government

Not challenge in
The Tribunal

Adjudication of Qualification of
Public Authority

Adjudication of disputes between
executive  organs (between
Ministries)

Controlling
Judiciary itself

Constitutionality of laws applied
in Court

Adjudication on Judicial remedies
concerning constitutional rights

Challenging

Qualifications of member of the
Constitutional Tribunal

Challenged

Controlling
Election

Adjudication of the dissolution or
merger of Political Parties

Having Potential

Constitutionality of actions of the
Political Party

Future Potential

Legality of Elections and Election
Results

Future Potential

Figure 2. Functions of constitutional review experienced in Myanmar
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1.4. Who has the right of locus standi to request Constitutionality
Assessment?

In this portion, it is going to be discussed who may lodge the petition
concerning constitutionality assessment by referencing respective official
channels. The submission of request for constitutional review can bring
limited numbers Heads of respective institutions.

Subject to the section 325 of the 2008 Constitution, and section
13 of the Tribunal Law, it is mentioned the persons entitled to lodge the
petition directly to the Tribunal, i.e., those persons who have locus standi
for constitutional review directly'*. Moreover, the persons and organizations
prescribed in section 14 of the Tribunal Law'’ are entitled to lodge petition
indirectly to the Tribunal'e.

Having locus standi in Products of
Sr. constitutional court/ Kinds of Petitions A Effects
. . Adjudication
tribunal/ councils

1. | President for Executive Request for

2. | Speakers for Legislature Interpretation
Chief Justice for .

3. foi Request for . Final and
Judiciary Opinion Resolution |~ 0 - ive
Election = Management

4. |Chairman for Election Petition for
Matters Decision

Figure 3. Eligibility of Petitioner who lodge constitutional review to the Tribunal

It should be stated importantly that the eligibility of individual direct
petition may be far beyond the extent of the ability of constitutional tribunal.
It is also true that even most of the contemporary democratically elected
governments have no ability to fulfill each and every individual desire,
since the rule of law and public safety must also be highest democracy
norm of every community of the people of the world"”.

All human rights experts and organizations typically claimed
that individuals should be able to submit a competent judicial organ for
obtaining their remedies when their fundamental, civil, or political rights
have been infringed. It is one of the challenges in actual practices that
whatever expressed the rights for human being, such as fundamental rights
recognized in the respective States’ constitution, or other rights relating to
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his or her own personal rights, etc., are unexhausted.

Individual direct standing in constitutional court will be considered
together with the legal and judicial notion of locus standi. What about the
locus standi problem in the field of courts of law for constitutional
review?!®. Canindividual direct petition to competent court for constitutional
review be how far successful? Such questions are further learning for
immature experience of one decade old democracy polity, the Myanmar.
Moreover, judicial administration of original jurisdiction of courts of law
shall be treated as one way of modus operandi, i.e., litigation'’ , and on the
other hand constitutional adjudication is treated by another way of judicial
skill explicitly vested in constitutional based institution like constitutional
tribunal in centralized model.

From the above table shows that individual entitlement of direct
petition on constitutional review did not appear based on Myanmar
practice. Up till now the constitutional remedies for breach of fundamental
rights of the citizens were granted by submitting an application of writs to
the Supreme Court for redress®®. The decision of the Supreme Court shall
be conclusive without appeal yet no indication for constitutional review.
It is a considerable matter concerning the constitutional review. Actually,
the remedies granted by writs are as constitutional remedies; therefore the
constitutional review on writs applications should be made final evaluation
in the place of the Tribunal by constitutional assessment which is slightly
different from judicial review.

1.5. What is the reliable way of implementation to the
Constitutional Review?

In this portion, it will be demonstrated how to implement
constitutional review effectively based on Myanmar constitutional review
practices.

At this point, it needs to clarify what is the difference between
judicial review and constitutional review. In defused model, the power or
function of constitutional review is vested in the highest judicial courts of
law which can declare the acts of legislative, executive, and administrative
are unconstitutional. However, the traditional practice of judicial review is
that it is a form of appeal from an administrative body to the courts of law
for review of either the findings of fact, or of law, or of both. It is a kind of
judicial superintending power having the superior courts to administrative
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bodies. Constitutional review is more than that extent of judicial review
exercised by the courts of law. For the purpose of establishing constitutional
court or tribunal under the scheme of the constitutional adjudication, i.e.,
the way of constitutional settlement, is fair to the concentrated system of
constitutional review.

Therefore, reliable way of implementation operation should be
placed on two significant ends, one is initial stage of the review, and the
other is the review product’s climax stage, which means the outcome of the
review must be final and conclusive under the context of the constitution,
and the outcome of the resolution shall also be effective and coming into
force respectively. Here, it makes a brief description of effectiveness and
reliable implementation of the above two stages of ‘constitutional review’
operation.

A. The Initial Stage of Constitutional Review

In the initial stage, it is not too much complicated problems. The only
problem is because of the six petition channels by which the eligible Heads
were entitled to submit petition on behalf of the respective channel®'. This
means that only Heads are the responsible person to submit the petition to
the Tribunal when constitutionality assessment arises from the executive®.
There were two petitions, one is arisen in 2014, the petition no. 1/2014%.
The other petition arose in 2020, the petition no. 1/2020%.

channels for submission of petition potential challenges
to the Tribunal for constitutional
review
President for Executive impeachment of executive officials
Speakers for Legislature interpretation of provisions of the con-

. stitution itself
(Pyithu and Amyotha Hluttaw)

Chief Justice for Judiciary abstract review of applicable laws in
courts of law

Election Management Chairman for | political party dissolution, constitu-
Election tionality of party actions, legitimacy of
democratic election

Figure 5. Person eligible to submit petition and potential challenges
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B. Effect of settlement of Constitutionality Assessment

One way or another effectiveness or binding force of the outcome
of settlement must be significantly considered for the safeguarding the
context of the constitution. Since 2013 the Tribunal Law has been amended
and substituted by law No. 4 of the Pyidaungsu Hluttaw dated January 21,
2013. Although the substituted subsection was approved by the Legislature,
it has a complaint from the then time President U Thein Sein*, by which
His Excellency made comment on unconstitutionality of such amended
provisions which have no democracy norm and disparage of the freedom of
adjudication of all the members of the Tribunal and secrecy of individuality
and the vigorous of the nature of the Tribunal®.

In fact, the very original enactment of the Constitutional Tribunal
Law was appeared in 2010 in which it is firmly stipulated the effectiveness
and binding force of the resolution of the Tribunal. The provisions are
stipulated as followings;

The Effect of the Resolution of the Constitutional Tribunal of the Union

The Tribunal Law 2010 The Tribunal Law
(the very first provisions) (2013 Amendment)

Amendments

Sec. 23 The resolution of the | Sec. 23 The resolution relating Replaced by sec.
Constitutional Tribunal of [ to the matter of the section 12 | 24, and sec. 23
the Union shall be final and | (h)by which a Court submit to | was deleted by law
the Constitutional Tribunal of | no. 4/2013

the Union shall be applied to
all cases. Amendment law

conclusive?’.

Sec. 24 The resolution relating | Sec. 24 The resolution made
to the matter of the section 12 | by the Constitutional Tribunal | Substituted by law

(h) by which a Court submit to | under section 23 shall be final. no. 4/2013
the Constitutional Tribunal of

the Union shall be applied to all amendment
cases®.

Sec. 24 The resolution of the | Substituted by law
Constitutional Tribunal of no. 46/2014
the Union shall be final and

conclusive. Amendment law
Sec. 25 The resolution of the
Tribunal shall effect and shall be Deletion by law
coming into force to respective | Sec.25 section 25 shall be no. 4/2013
Government Department, Organ, deleted.
Personnel, and all the rest Amendment law

respectively®.

Figure 6. The Amendments made to the Constitutional Tribunal Law 2010.
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In considering thatifthe outcome of the Tribunal has no effectiveness,
i.e., no binding force on the specific party of the petition or no worthiness
as a precedent having the norm of constitutionality, it shall be disparage for
the Tribunal itself and also worthless for the State.

II. Challenges

The explanation in this portion might be the potential challenges for
centralized model of the constitutional review. Under the 2008 Constitution,
actions or measures taken by the legislature and legislative bodies were not
counted in the scrutiny functions of the Tribunal. Unfortunately, it may be
the potential challenges in the Tribunal in forthcoming progresses, if laws,
rules, regulations, and procedures enacted by the legislature and legislatives
bodies are not comprehensive enough in practical usage. For example, if
there is a need to impeach to Chief Minister of the State and region level,
the procedures of impeachment is if not comprehensive enough in its
legality it may be arisen arbitrary disagreements between Executive and
Legislature™®.

2.1. Need to be vetting control on measures or actions of
legislative authorities

On the other hand, in the 2008 Constitution, the Constitutional
Tribunal may scrutinize laws promulgated by the Legislative Authority of
respective level, yet the Tribunal has no authority on vetting the measures
or actions of legislative authorities. In 2020 reported case, there is one issue
among others raised that measures or actions of the legislative body are not
comprised in the functional duties of the Tribunal, thus, the Constitutional
Tribunal of Union may vetting laws promulgated by the Legislative
Authority of respective level, yet the Tribunal has no authority on vetting
the measures or actions of legislative authorities®'.

This is a kind of challenge which will be potentially face in future
democracy based Constitutionalism. For the reason that legislatures take
privilege a beautiful slogan like...... “of the people, for the people, by the
people” as they shield themselves by the people.

2.2. Ambiguous constitutional control on bill drafted by the
Legislature

Another instance of challenge concerning abstract ‘constitutional
review’ arisen under section 322(b) of the 2008 Constitution®’. Under
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section 322 (b) of the 2008 Constitution, it is unclear that the wording
used in the provision may invite controversial for constitutional review. In
the practical application of the above provision, the phrase” .... The laws
promulgated ...” means whether it is intended to mean only enacted law
or a draft law/a bill as well. That kind of ambiguous provision may be led
to the argument in real disputes. Such kind of miscomprehension should
be avoided by inserting unequivocal word made under the constitutional
amendment scheme.

The instance of abstract ‘constitutional review’ arisen in 2015
Petition No. 1/2015 . In that petition, it is asked for the constitutionality
of specific provision stipulated in the bill which is not yet promulgated.
Therefore, it is a little bit of gap between the constitutionality of the Bill
and the constitutionality of the provision described in the Bill. It is not the
argument on the Bill itself, yet it is asked for the constitutionality of one
of the provisions in the Bill. It may say that it is also the petition under the
frame of abstract constitutional review.

Ifit is supposed to be the request for constitutional review on certain
bill in forthcoming, for example, it may be constitutionality assessment
on bill or law on new PR electoral system in approaching the democracy
transition. Therefore, it will need to prepare for the clarity of the phrase
“vetting whether the laws promulgated by the Pyidaungsu Hluttaw” onto
the phrase “ vetting whether bills and laws drafted and enacted by the
Pyidaungsu Hluttaw” by constitutional amendment scheme.

2.3. Abstract constitutional review

Myanmar’s abstract ‘constitutional review’ system is linked to the
problem of certain laws applied in ordinary judiciary of courts of law. If the
disputes arisen from the certain provisions by which its legal assumption
is unclear or equivocal in the applicable case, the Tribunal will come
into settle by its method of interpretation or giving opinion trusted by the
genuine context of the constitution®. Till at present, there is no dispute
arisen in this kind of challenge.

II1. Development Trends

The systems of constitutional review are also variables, for example,
such as, diffused system, concentrated system, diffused and concentrated
mixed system, quasi-judicial system, etc. Among these systems Myanmar
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is based on centralized model with the application of concentrated system
by which constitutional review is assessed by the context of the 2008
Constitution consecutively.

3.1. System must be linked to model

Under the setting of the constitution, if it says that Myanmar model
of constitutional review is centralized model, why not constitutional writs
application shall not be under the control of the Tribunal. Actually, the
whole provisions comprised in Chapter 8 of the 2008 Constitution®* are
the fundamental rights of the citizens, i.e., the constitutional guarantee of
citizens’ rights together with duties. If these rights are anyhow infringed,
judicial remedies must be redressed under the constitutional guaranteed.
Unfortunately, this mechanism is under the jurisdiction of the apex courts
of law.

Concerning the filing of writs application for rights of the citizens
guaranteed under the constitution shall be applied to Supreme Court*®. Under
the setting of the 2008 Constitution, the Supreme Court of the Union have
the power to issue writs, 1.e., writs adjudication are under the jurisdiction of
the Supreme Court. In fact, writs are constitutional remedies if there might
be unsatisfactory answer from the Supreme Court, it is supposed to be
obtainable constitutionality assessment from the Constitutional Tribunal.

Thus, for the consideration concerning the development trend for
the constitutional review may one way to another that writs application
process should be the direct access to the Tribunal for constitutionality
assessment. Nevertheless constitutional writs are exercised by the highest
court of laws, the Supreme Court’’, is based on the tradition of the judiciary
of Myanmar since writs application has been set in the 1947 Constitution,
and Supreme Court has having writs jurisdiction during the then time of
1948 to 1979 %,

Thus, Myanmar Model of constitutional review may say, on the other
hand that it is a decentralized model being applied by defused constitutional
review system because of this misleading role of the constitutional writs.
It is a significant consideration remained in question for the development
trend of the constitutional review®.

3.2. Individual Direct Access to the Constitutional Tribunal

Although human rights are top priority in the world today, the
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individual direct access to competent court for claiming its rights is still
rare*. Considering the loading of individual’s direct petition which might
be problematic for adjudication of the Tribunal’s constitutional review
process, the institution like Human Rights Commission of Myanmar which
functioning like the Omdurman’s*' should be the eligible for submission of
petition on behalf of the individual.

On the one hand, individual direct access is now unavailable at
this moment of time, yet on the other hand, the elected representatives of
Hluttaws, both Pyithu Hluttaw and Amyotha Hluttaw (Peoples and National
Parliament) can have direct access to the Constitutional Tribunal for the
sake of constitutionality assessment or interpretation of the provisions of
the Constitution*. These kinds of Petition were found in petitions lodged
directly to the Constitutional Tribunal in 2011, 2014, 2015, 2017, and
2019* respectively.

Therefore, elected representatives shall be serving as according to
the slogan like “of the people, for the people, by the people” that the voices
of the people must also be heard by the representatives of the legislature
and guaranteed by the laws of the respective legislature more thorough.
This kind of people’s direct access must be more polished to community
by the people’s representatives of the Legislature and various levels of
legislative bodies.

Individual direct access may consider another way round that the
Supreme Court decision on writs application is not the absolute one for the
expression of the 2008 Constitution context*. According to the text of the
constitution the Supreme Court judgments under the original jurisdiction
only include no right of appeal but not exclude constitutional review®.
Therefore, all the constitutional review analysis shall show means and
ways based on fairness and just for every community on the world.

Presently, all the constitutional matters are grounded upon ideas,
considerations, negotiation, and consultation of the preparatory works of
the 2004 National Conventions and Conferences for the democratic State
of Myanmar.

3.3. Own motion power for constitutional review

One decade of the democracy political structure is now over,
individuals have not entitled to submit petition to the Tribunal directly or
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indirectly. Even writs applications are guaranteed as the right of the citizens
in the 2008 Constitution, certain institutionalized mechanism under the
democracy setting are not enough to perform perfectly. Thus, every facet
for the development trend particularly to constitutional review will be
examined for future good.

The own motion power of the Court or Tribunal should be considered
for new trend for constitutional review. This is because party politics is
imported to every state by the global democratization*, and therefore the
constitutional frame must not have loopholes. When current situations of
democratization on the globe shall have to make rethinking for the people
worthy, the institutionalization of democracy system must be significantly
assessable. If institutionalized mechanism is not enough in its effectiveness
of implementation, the function of, and control to respective institutions
shall be tools for fixers.

The own motion power of the Tribunal, i.e, motu proprio, should
be added into its functional duties of the Tribunal, in order to safeguarding
the sustainability and effectiveness constitutional control of its review
mechanism. It may be self-executing assessment like Tribunal own
motion function. It is one of the challenges found in Myanmar practice on
constitutional review.

4. Conclusion

In conclusion, many scholars and political leaders from western
hemisphere merely thought that the democratic political system established
in their continent shall be anyhow imported into eastern continent in any
cost. Nevertheless, they never consider whether this side of the world may
easily collapse if misusing the very concept of democracy. Therefore many
criticisms should be relaxed and a profound research shall be needed to
conduct according to the actual situations faced in each and every countries
of the eastern world.

Only one decade of its life time of democracy of Myanmar is now
facing unstable and social turmoil being destroyed by the extremists of
partisan politics ideology. Lessons will be learned by the certain defect
of party political system and internal and external influences by favoring
protection of minority’s rights regardless of majority citizens’ will. Under
these circumstances, the Tribunal of the Union is trying to analysis its
constitutional review mechanism based on new development trend under
the situation of emergency settings.
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Endnotes:

1.

Source: https://en.m.wikipedia.org. ; visited on 26 February 2022. It is
supposed to be a system of preventing violation of the rights granted by the
constitution, assuring its efficacy, their stability, and preservation.

The American’s power balancing system of “checks and balances system” is
stated as that “no branches of three powers have too much power. The system
of checks and balances is a part of our Constitution.” It guarantees that no
part of the government becomes too powerful. For example, the legislative
branch is in charge of making laws. The executive branch can veto the law,
thus making it harder for the legislative branch to pass the law. The judicial
branch may also say that the law is unconstitutional and thus make sure it is
not a law. The legislative branch can also remove a president or judge that is
not doing his/her job properly. The executive branch appoints judges and the
legislative branch approves the choice of the executive branch. Again, the
branches check and balance each other so that no one branch has too much
power. The legality and constitutionality of laws and actions of three branches
is the major problematic categories of constitutional review. http://www.
mcwdn.org/GOVERNMENT/ChecksBalances.html. All three branches have
“checks and balances” over each other to maintain the ... Typically this was
accomplished through a system of “checks and balances”, http://en.wikipedia.
org/wiki/ Separation_of powers.

That is why the Economist Intelligence Unit (EIU) collected and compilation
on the Democracy Index on the State of democracy in 167 countries of
sovereign states among them 164 are United Nations Member States. The
index has been published since 2006. The index is measuring on pluralism,
civil liberties, and political culture. The index categorizes 167 Countries into
one of four regime types. They are, full democracies, flawed democracies,
hybrid regimes and authoritarian regimes. There will be found two types of
democracies and two types of regimes. The 2017 of the Democracy Index has
been globally the worst year of democracy. Asia region became the largest
declination of democracy to an authoritarian. https://en. wikipedia.org/wiki/
Democracy Index.

Section 11 of the 2008 Constitution stated as that: (a) The three branches
of sovereign power namely, legislative power, executive power and judicial
power are separated, to the extent possible, and exert reciprocal control,
check and balance among themselves. (b) The three branches of sovereign
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power, so separated are shared among the Union, Regions, States, and Self-
Administered Areas.

The word “Adjudication” is a legal ruling or judgment, usually final, but can
also refer to the process of settling a legal case or claim through the court or
justice system. It is different from the word” litigation”, which is a process of
taking “legal action” similar to the “lawsuit”.

This is because, the exercising institution is Legislature, within which specific
quasi-judicial organs, for example, senate hearing committee, and the reviewing
system is quasi -judicial system within quasi-judicial function, what about the
judicial essence of the outcome. The legislative branch of government makes
the laws. At the national level, the Congress is the legislative body in charge
of making the laws for our land. Congress is made up of two parts - the Senate
and the House of Representatives. These lawmakers are elected. See also,
Congress’s Authority to Influence and Control Executive Branch Agencies.
May 12, 2021. http://crsreports.congress.gov. Under the Constitution, the
House of Representatives has the power to impeach a government official,
in effect serving as prosecutor. The Senate has the sole power to conduct
impeachment trials, essentially serving as jury and judge. Since 1789 the
Senate has tried 20 federal officials, including three presidents.

The 2008 Constitution, Chapter VI, Judiciary, Formation of Courts , section
293 provided that “Courts of the Union are formed as follows : (a) Supreme
Court of the Union, High Courts of the Region, High Courts of the State,
Courts of the Self-administered Division, Courts of the Self-administered
Zone, District Courts, Township Courts and the other Courts constituted by
law; (b) Courts-Martial; (¢) Constitutional Tribunal of the Union.

The 2008 Constitution, section 294 stated that “ In the Union, there shall
be a Supreme Court of the Union. Without affecting the powers of the
Constitutional Tribunal and the Courts -Martial, the Supreme Court of the
Union is the highest Court of the Union.

Section 322 of the Constitution 2008, prescribed as that: “The functions
and the duties of the Constitutional Tribunal of the Union” are as follows
: (a) interpreting the provisions under the Constitution; (b) vetting whether
the laws promulgated by the Pyidaungsu Hluttaw, the Region Hluttaw, the
State Hluttaw or the Self-Administered Division Leading Body and the Self-
Administered Zone Leading Body are in conformity with the Constitution or
not; (¢) vetting whether the measures of the executive authorities of the Union,
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the Regions, the States, and the Self-Administered Areas are in conformity
with the Constitution or not; (d) deciding Constitutional disputes between
the Union and a Region, between the Union and a State, between a Region
and a State, among the Regions, among the States, between a Region or a
State and a Self-Administered Area and among the Self-Administered Areas;
(e) deciding disputes arising out of the rights and duties of the Union and a
Region, a State or a Self-Administered Area in implementing the Union Law
by a Region, State or Self-Administered Area; (f) vetting and deciding matters
intimated by the President relating to the Union Territory; (g) functions and
duties conferred by laws enacted by the Pyidaungsu Hluttaw.

According to section 56 of the 2008 Constitution provides that Self-

administered Divisions and Zones are delineated altogether (6) in numbers.
“Naga”, “Danu”, “Pa-O”, “P-Laung”,”Kokang”, were given Self-administering
Divisions and Zones of Ethnics Nationals.

10.

11.

12.
13.
14.

15.

Andrew Harding, The Constitution Brief, the Fundamentals of Constitutional
Courts, International IDEA Institute for Democracy and Electoral Assistance,
April 2017, pdf . Source: http://www.idea.int , visited on 23.2.2022.

Andrew Harding, The Constitution Brief, the Fundamentals of Constitutional
Courts, International IDEA Institute for Democracy and Electoral Assistance,
April 2017, pdf. Source: http://www.idea.int, visited on 23.2.2022. For
acknowledgement to Andrew Harding, his expressions, here quotes “The
main motivation in establishing constitutional courts is to create a strong and
specialized judicial-type body capable of enforcing a new constitution or a
new constitutional deal. Reforming an existing apex court or giving it powers
of constitutional review, as in the diffused system, has not generally been
considered adequate to the task.” P.2.

Source: www.idea.int, April 2017: visited on Feb, 10th, 2022.
Ibid, p.3.
Ibid, p. 3.

Under section 325 of the 2008 Constitution, submission to obtain the
interpretation, resolution, and opinion of the Constitutional Tribunal of the
Union provides that the following persons and organizations shall have the
right to submit matters directly to obtain the interpretation, resolution and
opinion of the Constitutional Tribunal of the Union : (a) the President; (b) the
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16.

17.

18.

19.

Speaker of the Pyidaungsu Hluttaw; (c) the Speaker of the Pyithu Hluttaw; (d)
the Speaker of the Amyotha Hluttaw; (e) the Chief Justice of the Union; (f) the
Chairperson of the Union Election Commission.

Section 14 of the Tribunal Law stated that “The following persons or the
organizations are entitled to submit to the Constitutional Tribunal to obtain the
interpretation, decision and opinion of the Constitutional Tribunal in accord
with the manner contained in section 15: (a) the Chief Minister of the Region
or State;(b) The Speaker of the Region or State Hluttaw;(c) The Chairperson
of the leading body of Self-administered Division or the Self-administered
Zone; (d) the number of representatives being at least of 10 percent of all the
representatives of the Pyithu Hluttaw (Upper House) or Amyotha Hluttaw
(Lower House).

Section 15 of the Tribunal Law stated that “In respect of the matters to obtain
the interpretation, decision and opinion of the Constitutional Tribunal: (a) If
he is a Chief Minister of the Region or States, his petition shall be sent to
the Tribunal through President;(b) If he is a Speaker of the Region or States,
his petition shall be sent to the Tribunal through Speaker of the Pyidaungsu
Hluttaw (Parliament); (c) If he is a Chairperson of the leading body of Self-
administered Division or the Self-administered Zone his petition shall be sent
to the Tribunal through relevant Chief Minister of the Region or State and
the President; (d) If it is a number of representatives being at least 10 percent
of all the Pyithu Hluttaw or Amyotha Hluttaw representatives, their petitions
shall be sent to the Tribunal through the relevant Speaker of the Hluttaw.

In American Convention on Human Rights, it is provided the competence to
lodge petition to Inter-American Commission on Human Rights are stated
in article 44 and 45. Article 44 says that “ Any person or persons, or any
nongovernmental entity legally recognized in one or more member states
of the organization, may lodge petitions with the commission containing
denunciations or complaints of violation of this Convention by a State Party.
There is no individual direct petition to the inter-American court of human
rights. Thus, in article 61 (1) of the said Human Rights Convention says that
“Only the States Parties and the Commission shall have the right to submit a
case to the Court.

Locus Standi: locus standi means A place of standing; standing in court.
The right or ability to bring a legal action to a court of law, or to appear in a
court. (Cambridge Dictionary)A right of appearance in a court of justice, or
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20.

21.

22.

23.

before a legislative body on a given question. In order for a person to have a
locus standi in commencing action in Malaysia, the person must show that he
has special or substantial interest, or in other words his legal rights has been
adversely affected. Source:http://www.slideshare.net . Sometime, the diversity
of citizenship is present and the amount in controversy requirement is met,
plaintiffs may bring their claim(s) originally into federal court and defendants
may remove suits from state court to federal court. Source: http://www.law.
cornell.edu The answer of the question of who can file a constitutional review
is that “Anyone who satisfies general ‘standing’ requirements for litigation
can raise a constitutional issue in court. It is only available in the judicial
institutions established by the decentralized model under the defused system
of constitutional review.

Litigation is the process of engaging in a legal proceeding, such as a lawsuit.
https://www.dictionary.com. Litigation is the act or process of bringing or
contesting a legal action in court; a judicial proceeding or contest; the act or
process of carrying on a lawsuit.https://www.collinsdictionary.com. visited on
the April 12, 2022.

Section 377 of the 2008 Constitution provides that “In order to obtain a right
given by this Chapter, application shall be made in accord with the stipulations,
to the Supreme Court of the Union. Section 378 of the Constitution again
said that “ (a) In connection with the filing of application for rights granted
under this Chapter, the Supreme Court of the Union shall have the power to
issue the following writs as suitable : (1) Writ of Habeas Corpus; (2) Writ
of Mandamus; (3) Writ of Prohibition; (4) Writ of QuoWarranto; (5) Writ of
Certiorari. (b) The right to issue writs by the Supreme Court of the Union shall
not affect the power of other courts to issue order that has the nature of writs
according to the existing laws.”

Section 325 of the 2008 Constitution states that “ The following persons and
organizations shall have the right to submit matters directly to obtain the
interpretation, resolution and opinion of the Constitutional Tribunal of the
Union : (a) the President; (b) the Speaker of the Pyidaungsu Hluttaw; (c)
the Speaker of the Pyithu Hluttaw; (d) the Speaker of the Amyotha Hluttaw;
(e) the Chief Justice of the Union; (f) the Chairperson of the Union Election
Commission.

Section 326 of the 2008 Constitution states that “The following persons and
organizations shall have the right to submit matters to obtain the interpretation,
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24.

25.

26.

resolution and opinion of the Constitutional Tribunal of the Union in accord
with the prescribed procedures : (a) the Chief Minister of the Region or
State; (b) the Speaker of the Region or State Hluttaw; (c) the Chairperson
of the Self-Administered Division Leading Body or the Self-Administered
Zone Leading Body; (d) Representatives numbering at least ten percent of all
the representatives of the Pyithu Hluttaw or the Amyotha Hluttaw.” For this
purpose, the Tribunal Law stipulated in section 15(a) it was stated that “...if
he is a Chief Miniter of the Region or State, his petition shall be sent to the
Tribunal through the President.

Petition No. 1/2012, The President (Attorney General of the Union on behalf
of His Excellency’s President) (Petitioner) and Speaker of the Pyidaungsu
Hluttaw, Speaker of Pyithu Hluttaw, and Speaker of Amyotha Hluttaw
(Petitionee). Petition No. 2/ 2012 The President (Petitioner) and Dr Aye
Maung & (23) Representatives of the Amyotha Hluttaw (Petitionee). The
first one was in petition no. 1/2014, Daw Dwebu and 50 (Representative of the
Pyithu Hluttaw) and The Republic of the Union of Myanmar, where it was a
question that when the petitionee was the State itself, whether the President of
the State shall also be as the joint Petitionee or not. The very first issue of the
Tribunal on that petition is that whether it is constitutionality or not since “the
President shall not be answerable to any Court for the exercise of the powers
and functions of his office or for any act done........ ” subject to the section
215 of the 2008 Constitution. Section 215 of the 2008 Constitution says that,”
the President shall not be answerable to either any Hluttaw or to any Court for
the exercise of the powers and functions of his office or for any act done or
purported to be done by him in the exercise of these powers and functions in
accord with the Constitution or any law.”

In the decision of the Tribunal in the petition no. 1/2020 of U L. Phone Shoel
(Chief Minister of Kayah State/State Government) the Petitioner (on his behalf
the President submit the petition to the Union Tribunal) and Speaker of the
Kayah State Hluttaw (State highest Legislative Body), Speaker of the Kayah
State Hluttaw made in his argument that “ .... the Constitutional Tribunal
shall need to insert the Union President as a joint petitioner or in the status as
the Petitionee.”

The President U Thein Sein did not sign the amended law but after 14 days
of limited period the bill shall deem to be signed by the President and the bill
shall become law under the section (Article) 105 of the Constitution 2008.
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27.

28.

29.

30.
31.

32.

The Constitution Tribunal Law amended by 2013 stated in section 6 that
“The President shall submit the candidature list of total nine persons, three
member nominated by him, three members nominated by the Speaker of the
Pyithu Hluttaw and three members nominated by the Speaker of the Amyotha
Hluttaw, and shall nominate the Chairperson of the Constitutional Tribunal of
the Union whom the president shall be chosen by the negotiation with both
the Speaker of the Pyithu Hluttaw and the Speaker of the Amyotha Hluttaw,
and also to submit to the Pyidaungsu Hluttaw for its approval”. Again in
section 12(i) stated that “Each three members of the Constitution Tribunal
shall report back, relating to the functions and duties assigned to them, to
those who nominates them respectively the President, the Speaker of the
Pyithu Hluttaw and the Speaker of the Amyotha Hluttaw.” This has been a
new adding provision since 2013 of the Tribunal Law.

That section was renumbering by section 24 by the amendment of Law No.
4/2013, and section 23 was deleted.

Previous Section 24 was substituted by law no. 4/2013 amendment law. (The
above section 24 which has been substituted by law No. 4/2013 amendment
was deleted and new section 24 which was the previous one of section 23 was
re-substituted again by Law no. 46/2014 amendment law.)

Previous section 25 was deleted by law no. 4/ 2013 amendment law.
Find in the petition no. 1/2020.

The dilemma is arisen from the measures performed by the legislative body
of Kayah state regarding to the procedures of impeachment against Chief
Minister of the Kayah State who committed corruptions. The dilemma is
arisen from the measures performed by the legislative body of Kayah state
regarding to the procedures of impeachment against Chief Minister of the
Kayah State who committed corruptions. The Case was trialed by e-court
system in 2020 dated (27-10-2020). U L. Phone Shoel (Chief Minister of
Kayah State/State Government) vs. Speaker of the Kayah State Hluttaw
(State highest Legislative Body), Petition No. 1, 2020, 2020 Precedent , The
Constitution Tribunal of the Union, The Republic of the Union of Myanmar, p.
1-47. American Congress made impeachment on the former President Donald
Trump for criminal conspiracy in the Capital Hill Riots unconstitutionality
after the end of the term of Presidency, i.e., His Excellency’ is not a sitting
President. The Congress action is constitutionality of the provision of
impeachment to President of America has been facing with the question of of
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33.

34.

35.

36.

37.

facts and Laws has criticized within legal scholars.

Section 322 (b) stated as that “The functions and the duties of the Constitutional
Tribunal of the Union are as follows: (b) vetting whether the laws promulgated
by the Pyidaungsu Hluttaw, the Region Hluttaw, the State Hluttaw or the
Self-Administered Division Leading Body and the Self-Administered Zone
Leading Body are in conformity with the Constitution or not;

With the submission by the Representatives of the Amyotha Hluttaw (National
Parliament) 25 in number, who requested for the constitutionality of the
provision of section 11 (a) Referendum law for the approval of the bill amending
2008 Constitution. In such petition, it is asked for the constitutionality of
specific provision stipulated in the bill which is not yet promulgated. After the
tribunal has declared that the provision is unconstitutional in referencing to
the article 38 (a) and article 391 (a) and (b), the Legislature amended by new
provision. The matters are already discussed in another paper which is only
based on Myanmar Practice.

Section 323 of the 2008 Constitution stated that “In hearing a case by a
Court, if there arises a dispute whether the provisions contained in any law
contradict or conform to the Constitution, and if no resolution has been made
by the Constitutional Tribunal of the Union on the said dispute, the said Court
shall stay the trial and submit its opinion to the Constitutional Tribunal of the
Union in accord with the prescribed procedures and shall obtain a resolution.
In respect of the said dispute, the resolution of the Constitutional Tribunal of
the Union shall be applied to all cases. This provision is inserted to one of the
functions of the Tribunal by (4/2013) 2013 amendment of Tribunal Law with
section 12(g) stated as that “deciding on a dispute submitted under section
323 of the Constitution and section 17 of this law in relation to a pending trial
of the Court.

The Title of the Chapter VIII of the 2008 Constitution shows “Citizen,
Fundamental Rights, and Duties of the Citizens”, and there are altogether
46 articles with not only rights, but also duties. Thus, it may say that the
provisions under this Chapter are stipulated only for the purpose of citizens.

Section 378 (a) of the 2008 Constitution provides as “ In connection with the
filing of application for rights granted under this Chapter, the Supreme Court
of the Union shall have the power to issue the following writs as suitable : (1)
Writ of Habeas Corpus; (2) Writ of Mandamus; (3) Writ of Prohibition; (4)
Writ of Quo Warranto; (5) Writ of Certiorari.
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38.

39.

40.

Like tradition is also see in the precious research paper by the great author
Ignacio Borrajo Iniesta Constitutional Tribunal, Spain, LIMITS OF FACT,
LAWANDREMEDIES:MYTHSANDREALITIESOF CONSTITUTIONAL
REVIEW OF JUDICIAL DECISIONS CONSTITUTIONAL COURT OF
SPAIN EXPERIENCE (REPORT), European Commission for Democracy
Through Law,(VENICE COMMISSION),in co-operation with THE
CONSTITUTIONAL COURT OF THE CZECH REPUBLIC, THE LIMITS
OF CONSTITUTIONAL REVIEW OF THE ORDINARY COURT’S
DECISIONS IN CONSTITUTIONAL COMPLAINT PROCEEDINGS
Brno, Czech Republic, 14-15 November 2005. Acknowledgement to Great
Author: Knowing very well that quoted the author’s paragraph here is
inappropriate, yet because of the constraint of the length of the paper with
asking for forgiveness and mentioned here “ The topic to be addressed is
the constitutional review of judicial decisions in individual complaints
procedures. Why is this matter an issue? Why is the Conference devoted to
the “limits” posed to this constitutional review? An obvious answer to this
questions is offered by the fact that constitutional courts are new institutions:
the Spanish court was created in 1980; the Czech court, in 1993. Both have
been added to an existing judicial structure: a constellation of judicial bodies
forming a pyramid, which is headed by a Supreme Court, different to the
new Constitutional Court. The 1978 Constitution adopted in Spain and the
1992 Constitution of the Czech Republic do no introduce changes into the
pre-existing judicial powers other than this addition at the summit. And the
new constitutional courts have been entrusted with a supervisory function:
to oversee the decisions adopted by all public authorities, judicial authorities
included, in regard to the fundamental rights and freedoms of the people.”

Prof. Dr. Marlar Aung, Reported Cases of Writs Application with Judgment
Summary (1948 to 1971), 1st edt,Ist edt, 2011, 2nd edt, 2019, www.
skccmyanmarbook.com.

Ignacio Borrajo Iniesta Constitutional Tribunal, Spain, LIMITS OF FACT,
LAWANDREMEDIES:MYTHSANDREALITIESOF CONSTITUTIONAL
REVIEW OF JUDICIAL DECISIONS CONSTITUTIONAL COURT OF
SPAIN EXPERIENCE (REPORT), European Commission for Democracy
Through Law,(VENICE COMMISSION),in co-operation with THE
CONSTITUTIONAL COURT OF THE CZECH REPUBLIC, THE LIMITS
OF CONSTITUTIONAL REVIEW OF THE ORDINARY COURT’'S
DECISIONS IN CONSTITUTIONAL COMPLAINT PROCEEDINGS
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41.

42.

43.

Brno, Czech Republic, 14-15 November 2005. (by referencing to read the
whole document where priceless expressions are abundance without able to
quote with spot.

The American Human Rights Convention, CHAPTER VII-INTER-
AMERICAN COMMISSION ON HUMAN RIGHT stated in its Article 44
that “Any person or group of persons, or any nongovernmental entity legally
recognized in one or more member states of the Organization, may lodge
petitions with the Commission containing denunciations or complaints of
violation of this Convention by a State Party.” According to this, individual
direct petition to the Court did not allow. Yet Under 34 of the European
Convention on Human Rights, it is stated the individual applications to the
Court states that” The Court may receive applications from any person,
non-governmental organization or group of the High Contracting Parties
of the rights set forth in the Convention or the Protocols thereto. The High
Contracting Parties undertake not to hinder in any way the effective exercise
of this right. Here, honoring to express the Constitution of the Turkey that
“Everyone may apply to the Constitutional Court on the grounds that one
of the fundamental rights and freedoms within the scope of the European
Convention on Human Rights which are guaranteed by the Constitution has
been violated by public authorities. “ Note: article 148 of the Republic of
Turkey Constitution 1982.

U Win Myint Oo, Informative Knowledge of Ombudsman’s, Journal of the
Constitutional Tribunal of the Union of Myanmar, 2019.

Section 326 of the 2008 Constitution provides that “The following persons and
organizations shall have the right to submit matters to obtain the interpretation,
resolution and opinion of the Constitutional Tribunal of the Union in accord
with the prescribed procedures : (a) the Chief Minister of the Region or State;
(b) the Speaker of the Region or State Hluttaw; (c) the Chairperson of the
Self-Administered Division Leading Body or the Self-Administered Zone
Leading Body; (d) Representatives numbering at least ten percent of all the
representatives of the Pyithu Hluttaw or the Amyotha Hluttaw. In line with
this constitutional provision, The Constitutional Tribunal Law 2010 was also
stipulated in its section 14(d) stated as that “The following persons or the
organizations are entitled to submit to the Constitutional Tribunal to obtain
the interpretation, decision and opinion of the Constitutional Tribunal in
accord with the manner contained in section 15: the number of representatives
being at least of 10 percent of all the representatives of the Pyithu Hluttaw
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44,

45.

46.

47.

or Amyotha Hluttaw. Again in section 15(d) stated as that “ In respect of the
matters to obtain the interpretation, decision and opinion of the Constitutional
Tribunal: if it is a number of representatives being at least 10 percent of all
the Pyithu Hluttaw or Amyotha Hluttaw representatives, their petitions shall
be sent to the Constitutional Tribunal through the relevant Speaker of the
Hluttaw. Note: This provision was substituted by Pyidaung su Hluttaw Law
No. 46/2014 amendment.

Petition n0.2/2011 Dr Aye Maung and 23 Representatives of the Amyotha
Hluttaw, vs. The Republic of the Union of Myanmar, Petition no. 1/2014,
Daw Dwebu and 50 (Representative of the Pyithu Hluttaw) and The Republic
of the Union of Myanmar, Petition no. 5/2014, U Aung Kyi Nyunt and 26
(Representative of the Amyotha Hluttaw), Petition no. 5/2014, Dr Aye Maung
and 24 (Representative of the Amyotha Hluttaw), The petition no. 1/2017, U
Sai Than Naing and 23 Representatives of the Amyotha Hluttaw vs. Pyidaung
su Hluttaw, the petition no. 2/2017, Brigadier General Maung Maung and
50 Pyithu Hluttaw representatives being Defence Services Personnel vs.
Pyidaungsu Hluttaw, the petition no. 1/2019, Daw Nan Ni Ni Aye and 25
representatives of the Amyotha Hluttaw vs. Pyidaungsu Hluttaw, and petition
no. 2/2019 Dr Sai Sain Kyauk Sum and 25 Representatives of Amyotha
Hlittaw vs. Pyidaungsu Hluttaw.

Section 378 (b) of the 2008 Constitution stated that, “The right to issue writs
by the Supreme Court of the Union shall not affect the power of other courts
to issue order that has the nature of writs according to the existing laws.”

Section 295 (c) of the 2008 Constitution provides that “The judgments of the
Supreme Court of the Union are final and conclusive and have no right of
appeal.”

“Democratization” is the transition to a more democratic political regime,
including substantive political changes moving in a democratic direction.
http://en.m.wikipedia.org>wiki, visited on April 21st, 2022.
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Introduction

The model of Constitutional review, one of the basic structures
of Constitution, is the power of the court or constitutional tribunal or
constitutional council or chamber to decide the constitutionality of any law
enacted by the Legislature and any act of the Executive. In a global context,
there are basically two prominent models of constitutional review; American
model and the European model (Kelsenian model). After the World War 11,
based on the growing awareness and demand of constitutional review, it
was widely spread out and implemented by the States, within the framework
of respective Constitutions, in various ways such as European model,
American model, Mixed: European-American model and other forms of
constitutional review. In recent years, the implementation of constitutional
review and its challenges have been rather explosive questions and different
States have faced different challenges. In this article, an attempt will be
made to trace the progressive reforms of constitutional review models,
including its implementation, challenges and development trends on the
base of the Constitutions of Myanmar in three constitutionals’ eras after
independence of 1948.
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1. The General Conception and Practice of Constitutional
Review

Before we discuss the constitutional review in Myanmar, it
will be useful to consider the general conception, models and practice
of constitutional review in a global standpoint. As you all know, the
constitutional review plays in the main role to maintain the supremacy of
Constitution, separation of powers, check and balance system, the rule of
law and to ensure the consistency of Constitution in every States. Tom
Ginsburg, the Professor of International Law and Political Science at the
University of Chicago and a member of the American Academy of Arts and
Sciences, appears to be the expert of the view that constitutional review is
the court’s power to supervise implementation of the constitution and to set
aside legislation for constitutional incompatibility.

The constitutional review was originated in the United States of
America after the case of Marbury V. Madison (5, U.S. 137, 1803.) and
it was typically exercised within the ordinary judiciary. Then, the great
Austrian Legal Philosopher, Hans Kelsen designed a new approach to
constitutional review in 1920 to trace the validity of every official act of
the ultimate authority of the original Constitution of the State.

Here, it is very appropriate to explore the case of England which is
more primitive than Marbury case (1803) as the source of the evolution of
judicial review in England before the American Revolution. Therefore, we
now come to one of the most important cases decided by the England Court
of Common Pleas, Boham’s case (1610). In that case, the Chief Justice of
England Sir Edward Cobe asserted;

“the supremacy of the common law in England, noting
that the prerogatives of Parliament were derived from and
circumscribed by precedent. He declared that “when an act of
parliament is against common right or reason, or repugnant, or
impossible to be performed, the common law will control it and
adjudge such act to be void.”!

In view of the light of this decision, the opinion of Chief Justice
Cobe had been foreshadowed in order to implement the Judiciary as a
check body for controlling the abuse power of Legislature and Executive

' See Boham’s Case (1610), available at https://www.britannica.com/event/Bonhams-
Case.
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when the Constitution of United States was drafted in 1787.

At the down of the twenty- first century, constitutional review has
become one of the pillars of the primacy of law and, more generally, of
constitutional law. Since the constitutional review was exercised in very
different historical and political circumstances, the role of constitutional
review and the type of jurisdiction differ from States to States.

According to a comparative Analysis of Hanns Seidel Stiftung
Foundation? on judicial review systems in West Africa’, there are four kinds
of models of constitutional review. They are —

(1) The American or Diffuse Model* or Decentralized Model’

(2) The European or Concentrated Model® or Centralized
Model’ or Kelsenian Model

2 The German party-associated and taxpayer-money funded political research foundation
established in 1967.

3 The authors of the book are Markus Bockenforde (Centre for Global Cooperation
Research), Babacar Kante (Gaston Berger University) and Kwasi Prempeh (Seton Hall
Law School).

* The definition of diffuse model by the author Ori Aronson, Assistant Professor, Bar-
Ilan University Faculty of Law is that “a diffuse system treats judicial review like
other normal judicial acts, in the sense that all courts within the system are in principle
authorized to review legislation for constitutionality” See in the article on “BETWEEN
DIFFUSE AND CONCENTRATED JUDICIAL REVIEW: AN ISRAELI HYBRID
AND ITS ALTERNATIVES”, at p- 3. Electronic copy is available at http://ssrn.com/
abstract=1863104. See also generally ALLAN R. BREWER-CARIAS, JUDICIAL
REVIEW IN COMPARATIVE LAW 127-35 (1989); MAURO CAPPELLETTI. THE
JUDICIAL PROCESS IN COMPARATIVE PERSPECTIVE 133-35 (1989); Alec Stone
Sweet, Why Europe Rejected American Judicial Review and Why it May Not Matter, 101
MICH. L. REV. 2744, 2770-71 (2003).

5 Decentralized constitutional review is the control of constitutionality is exercised by the
ordinary judiciary and can be performed by all courts of law. See in Constitutional Review
at AACC Members (2019) published by AACC SRD, Constitutional Court of Republic
of Korea.

¢ The definition of concentrated model or centralized model by the author Ori Aronson,
Assistant Professor, Bar-Ilan University Faculty of Law is that “concentrated, or
centralized, systems of judicial review, locate the power to strike down legislation for
constitutional reasons with a single tribunal, often a separate specialized constitutional
court.” See supra note 3 at p- 4.

7 Centralized constitutional review is the control of constitutionality is exercised by a
specialized institution which usually operates separately from the ordinary judiciary. See
in supra note 4.
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(3) The Hybrid Model® and
(4) The Political Model.

In the actual practice of American or Diffuse model or Decentralized
model, based on the Marbury Case (1803), the Supreme Court reviews
the constitutionality of statutes and administrative measures in specific
proceedings using common procedural rules. This model has influenced
numerous countries in Central and South America.

When the Constitutional Courts or Constitutional Tribunal or
Constitutional Council or Chamber exercise exclusive jurisdiction over
constitutional matters, this system is often called the “centralized” system
or the “European” system which was invented by the Austrian Legal
Scholar Hans Kelsen. Bodies exercising the review of the constitutionality
of statutes in special proceedings may be the specialized Constitutional
Courts or High Courts or their special chambers or the Constitutional
Councils. In such model, judges of the Constitutional Courts or Councils
or Chambers are appointed in principle by bodies of political power.

On the basic of a comparative analysis on Judicial Review Systems
in West Africa by Hanns Seidel Stiftung Foundation®, it should therefore be
defined as the hybrid model that it has two key characteristics that reflect
aspects of both of the concentrated and diffused models. One is the existence
of a specialized chamber within the ordinary judiciary that has exclusive
jurisdiction over constitutional review, specifically in the Supreme Court.
The other is that ordinary court may have the power to review and refuse
to apply an unconstitutional statute, much like their counterparts in the
decentralized review model. However, they lack the power to declare the
law invalid or unconstitutional, the effect of the decision is limited to the
parties to the specific dispute. The power to strike down the statute mostly
belongs to one court — usually a Supreme Court, or in systems with the

8 The hybrid model is the combination of elements of both centralized and decentralized
systems of constitutional review. See also in Judicial Review Systems in West Africa, A
Comparative Analysis by the authors Markus Bockenforde (Centre for Global Cooperation
Research), Babacar Kante (Gaston Berger University) and Kwasi Prempeh (Seton Hall
Law School), Hanns Seidel Stiftung, 2016, published by International IDEA, pp- 46,
47. Electronic copy is available at https://www.idea.int/ sites/default/files/publications/
judicial-review-systems-in-west-africa.pdf.

° See at the supra notes 2 and 3.
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concentrated models of review, a constitutional court or council'.

In the nature of the political model, political institution such
as parliament or a (sometimes quasi-judicial) designated organ within
it) rather than judicial institutions is the chief authorities for reviewing
constitutionality. No institutions can therefore review its actions!!.

2. Implementation of Constitutional Review under 1947
Constitution of Myanmar

Having briefly covered the general conception and how
constitutional review came to be treated as an international practice, then,
it should be examined the system of constitutional review in Myanmar, by
using historical and political approaches.

In May 1947, the AFPFL (Anti-Fascist Peoples’ Freedom League)'
held its first Constituent Assembly at Jubilee Hall in Rangoon where
a 111-member committee was appointed to draw the first draft of the
Constitution. The Constitution of the Union of Burma was adopted in 1947.
The Constitution of the Union of Burma, 1947 was frequently based on
the Constitution of the Republic of Ireland and India also helped in the
drafting.

In accordance with the Section 151 of the Constitution of the Union
of Burma, 1947, the judicial review was exercised by the Supreme Court.
If it appeared any constitutional problem, the President could undertake to
refer the question officially to obtain the legal opinion of the Supreme Court
that was the highest judicial body under 1947 Constitution. There were
many landmark decisions of the Supreme Court with respect to Section 151

10 Judicial Review Systems in West Africa, A Comparative Analysis by the authors Markus
Bockenforde (Centre for Global Cooperation Research), Babacar Kante (Gaston Berger
University) and Kwasi Prempeh (Seton Hall Law School), Hanns Seidel Stiftung, 2016,
published by International IDEA, p- 46. Electronic copy is available at https://www.idea.
int/ sites/default/files/publications/judicial-review-systems-in-west-africa.pdf.

11 Judicial Review Systems in West Africa, A Comparative Analysis by the authors Markus
Bockenforde (Centre for Global Cooperation Research), Babacar Kante (Gaston Berger
University) and Kwasi Prempeh (Seton Hall Law School), Hanns Seidel Stiftung, 2016,
published by International IDEA, p- 47. Electronic copy is available at https://www.idea.
int/ sites/default/files/publications/judicial-review-systems-in-west-africa.pdf.

2 The AFPFL was established from 1945 to 1958 and led by General Aung San, the founder
of Myanmar Armed Forces and the national leader of Myanmar, the then Burma. The
AFPFL led the negotiation for independence in London in January 1947. After winning the
1947 election, the AFPFL’s leadership drafted the new Constitution of sovereign Burma.
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of the Constitution of the Union of Burma, 1947.

In the case of State Vs Government of the Union of Myanmar
Supreme Court’s Reference Case No.1/1948 3, the President of the Union
requested the Supreme Court to hear and to check upon the question
“Whether or not the Land Nationalization Act of 1948 (Act No.60,1948)
enacted by the Union Parliament has become binding into force on the
States under the Constitution.”

The Supreme Court reviewed that “the main objectives of the Act
are to prohibit the ownership of land to those who do not actually work
farming and to limit the number of acreages for the ownership. The Act
is aimed to acquire the land from those who have no legitimate right for
land ownership. The activities that carry out by authorities of the respective
States, particularly to prohibit ownership of land to those who do not work
farming and to limit the acreage of land ownership are bound within the
legislative matters of the Parliament.”

In the next, case of referral on the question of resignation of
Parliamentary Membership of U Ba Oo Reference No. 1/1958 *, a member
of the Chamber of Deputies Maubin (North) Township Constituency, U
Ba Oo, dispatched a letter on 19-5-1958 by registered post to the President
of the Union through the Speaker of the Chamber of Deputies proposing
resignation as a candidate for the said Constituency. Consequently, he
submitted again a letter to the President in order to withdraw his previous
letter on 21-5- 1958. The President took decision based on these two letters
from U Ba Oo by declaring the vacancy of the member of Maubin (North)
Constituency, Chamber of Deputies commencing from 19-5-1958. In this
regard, the President requested the Supreme Court for the interpretation of
Section 73(2) (b) of the State Constitution.

Section 73 (2) (b) of the Constitution states that:

“If a member of either chamber - by writing under his hand
addressed to the President resigns his seat, his seat shall
thereupon become vacant.”

The Supreme Court held that there is no right to withdraw the letter
of resignation if this resignation of member was made in accordance with

131952 B.L.R.(S.C.) 135.
141958 B.L.R.(S.C.) 94.
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Section 73(2) (b) of the Constitution. Due to these reasons, it is decided that
the authority is not imposed on the President either to permit or to refuse
the resignation of U Ba Oo.

Another case is Referral on the question of acquiring decision
concerning the appointment of State Ministers Reference No.2/ 1958 5. In
such case, the two members of Union government, the Minister for Karen
State and the Minister for Kachin State resigned from their position on
4.6.1958. The Prime Minister submitted to the President to appoint the
other two Ministers for the vacancy of the Minister of Karen State and
Minister of Kachin State.

The President ordered that the appointment of these two State
Ministers without coordination and consultation with the State Council in
accordance with the Section 181 (1) of the Constitution. But, at that time,
the State Council could not work its regular functions and meetings.

Section 181(1) of the Constitution states as follows;

“A member of the Union Government to be known as the
Minister for the Karen State shall be appointed by the President
on the nomination of the Prime Minister acting in consultation
with the Karen State Council from among the members of the
Parliament representing the Karen State.”

Therefore, the President of the Union, with reference to Section 151
of the Constitution, requested the Supreme Court to render opinion on the
appointment of the State Ministers without coordination and consultation
with the State Council is in accordance with the Constitution or not.

The Supreme Court answered that the submission of the names of
the candidates by the Prime Minister of the Union is not contradict with the
Constitution.

At that tenure, the unstable situation is occurred in the entire State
and consequently the regular functions of the Government Bodies are not
fully operated. The State Council is unable to organize and set for the
regular meetings. As a result, the Prime Minister is not in the position to
consult with State Council to obtain its approval. The term “consult” is not
to be interpreted as the necessity of consent but to be interpreted as to seek
the opinion of the concerned authorities. The process of consultation with

51958 B.L.R.(S.C.) 81.
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the State Council is deterred by the then unstable situation of the country.

Under the structure of 1947 Constitution, the Supreme Court
historically has resolved constitutional disputes in three main areas: the
relations between the states and the national government, the interpretation
of Constitution and individual rights and freedoms. The model of
constitutional review under 1947 Constitution is practiced on Diffuse
model.

3. Implementation of Constitutional Review under 1974
Constitution of Myanmar

On 2™ March 1962, the Revolutionary Council Government took
the sovereign power and the 1947 Constitution became defunct. On 3
January, 1974, the Constitution of the Socialist Republic of the Union of
Myanmar, 1974 was adopted by means of Referendum. Under Section 200
and 201 of this Constitution, interpretation power of the Constitution is
exercised by the Pyithu Hluttaw, which is unicameral legislature.

Section 200 and Section 201 of the 1974 Constitution provided as
follows:
(a) In interpreting the expressions contained in this Constitution,

reference shall be made to the Interpretation Law promulgated by the
Revolutionary Council of the Union of Burma.

(b) Amendments to and further interpretation of expressions contained
in the Law mentioned in Clause (a) shall only be made by the Pyithu
Hluttaw.

(c) The validity of the acts of the Council of State, or of the Central
or Local Organs of State Power under this Constitution shall only be
determined by the Pyithu Hluttaw.'®

The Pyithu Hluttaw may publish interpretation of this Constitution
from time to time as may be necessary.!” Therefore, the authority of
interpretation of the Constitution was vested in the Pyithu Hluttaw. There
was only one landmark case in which the Pyithu Hlattaw interpreted the
provision of 1974 Constitution.

On the sixth day of the Fourth Meeting of First Pyithu Hluttaw
held on 21% October, 1975, Pyithu Hluttaw firstly interpreted the Section

16 Section 200 of the Constitution of the Socialist Republic of the Union of Myanmar,
1974.
17 Ibid, Section 201.

-294-



The Constitutional Tribunal of the Republic of the Union of Myanmar

73 (h) and 73 (i) of the Constitution. The original provision of Section
73, Subsection (h) had stipulated those decisions with regard to entering,
ratifying, annulling or withdrawing International Treaties should be
performed with the approval of Pyithu Hluttaw.

Its provisions interpreted by the Pyithu Hluttaw and promulgated
by the State Council as Notification No0.4/75 on the date of 12" November,
1975 are as follows:-

1. (a) Under Sub- Article (h) of Article 73, the following treaties
are included among other international treaties requiring
approval of the Hluttaw for entering, ratifying, annulling
and withdrawal from the treaty.

(D) Boundary emending or adjustment Treaty;

2) Peace Treaty;

3) Treaty requiring to adopt the domestic law;

(4) Treaty concerning defense and security of the State;
(5) War Reparation Treaty;

(6) Treaty relates to the contribution or spending of
the State budget with the exception of the specific
matters approved by the Hluttaw for budget
allotment or budget funding;

(7) Treaty adopting the International Instrument or
International Agreement

Likewise, the original meaning of Subsection (i) was related to
the decisions on Bilateral Treaties. Its provisions were interpreted by the
Pyithu Hluttaw as follows: -

(b) Under Sub-Article(i) of Article 73, the following are
included among bilateral or multilateral treaties which
require the decision of the State Council: -

(D) Treaty of Friendship;

(2) Non-Alignment Treaty;

3) Non-Aggression Treaty;

4) Treaty for the Protection of Air and Water Pollution;

-295-



The Constitutional Tribunal of the Republic of the Union of Myanmar

)
(6)
(7

®)
©)
(10)
(11
(12)
(13)

(14)

(15)

(16)

(17)

(18)
(19)

Treaty on a Tariffs;
Treaty Prohibiting Germ warfare.

Treaty on Non-Use of Poison Gas in Military
Operation,;

Nuclear Test Ban Treaty;

International Agreement on Asylum;
Treaty Prohibiting Ariel Hijacking and Air
Treaty on Protection of War Victims;
Treaty on Cultural Exchange;

Agreement on Extraction of Energy and Natural
Resources;

Agreement on Economic, Technical Assistance and
Cooperation;

Protocol arising out of the Main Treaty which has
already obtained approval of the Hluttaw or State
Council;

Trade or Commercial Agreement Treaty;

Loan Agreement implementing with the permission
of the Hluttaw;

Treaty on Air and Sea Traffic;

Treaty on Communications by Post, Telegraph and
Telephone.

2. In the event arises in the future to institute the treaties that
are not embodied in the above paragraph 1, such matter
shall be submitted to Pyithu Hluttaw by the State Council
for seeking the decision whether it is comprehended in Sub
Articles 73(h) or Sub-Article(i).

3. Pursuant to sub paragraph 1 of paragraph 1, the following
Agreement are inclusive in the International Agreements
that urgently need the decision of the State Council as well
as the authorization granting to the Council of Ministers in
order to conclude the said Agreement.
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(a) Protocol arising out of the Main Treaty which has
already obtained approval of the Hluttaw or State
Council;

(b) Trade Agreement;

(©) Loan Agreement instituted by virtue of approval of
the Pyithu Hluttaw;

(d) Traffic Agreement by Sea and by Air;

(e) Treaty on Communications by Post, Telegraph and
Telephone.

Under 1974 Constitution, Myanmar implemented the political model
of constitutional review and the Parliament is the highest political organ to
interpret the Constitution. In this design, the Constitution mentioned the
basic principles and ensured the fundamental rights of its citizens. The body
to safeguard these fundamental rights of the citizens was the State Council
under the Article 73 (m) which said that the State Council shall abrogate the
decisions and orders of the Central and Local Organs of State Power if they
are not consistent with the law. And also, under this Constitution, Pyithu
Hluttaw promulgated the Protection of Citizens’ Rights Law to protect
and safeguard the rights and privileges of the people. Under the law and
Article 112 (b) of the Constitution, the Council of People’s Attorneys was
the safeguarding body to protect and safeguard the rights and privileges of
the working people. Therefore, there was no “Writs” under the Socialist era
of Myanmar.

4. Halt of the Constitutional Review System in Myanmar

In the 1980s, Myanmar faced many crises and difficulties in
economic, social, and political affairs. Although Myanmar practiced a
Single Party System which is called the Myanmar Way to Socialism under
the 1974 Constitution, the general situation occurred in 1988. Thus, the
State Law and Order Restoration Council (SLORC) took the State’s Power
for peace, tranquility, Law and order in Myanmar on September 18, 1988.
Since then, the 1974 Constitution is no longer practiced and it is Defunct as
Death Letter Law.

During the SLORC rule in Myanmar, the Constitutional Review
System is no longer used because the States’ Power, i.e., Executive and
Legislative power was exercised by the SLORC, and Judicial power was
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conferred to Supreme Court under the Judicial Law which was promulgated
by the State Law and Order Restoration Council Law No. 2/88.

5.Revival of the Constitutional Review System

However, SLORC took the view on the long term, and laid down the
seven-road map towards the Multi-Party Democratic System. According
to that Road map, the National Convention was held in 1993 to draft the
new constitution with the People’s will for establishing the Multi-Party
Democracy System. In that National Convention, the thousands of delegates
from the 8 Groups that Political Parties Representatives Group, Elected
Representatives Group, Civil Service Representatives Group, Group
of Ethnic Representatives, Farmers’ Representatives Group, Workers’
Representatives group, Professional Representatives Group, and Group of
other invited person, participated and discussed the basic principles for the
draft Constitution.

On 11" January 1993, there was a discussion about the Judiciary
that is the judicial principles and the judicial system in order to promote
righteous judicial proceedings and how to form the judicial structure, how
to entrust the jurisdictions to the Highest court, and when the problems
relating to the constitution arises, whether the jurisdiction should confer the
highest court or should be formed separately to determine that problem's,

Regarding the upholding of the Constitution, the participants
of each group discussed that the Constitution will be needed to protect
by the sound judicial system; when disputes arise the provisions of the
Constitution will be needed to interpret, and when legal disputes between
the Union government and the state government will also be needed to
resolve. Therefore, a Constitutional Court should be formed to resolve
power-sharing disputes, whether between one Executive authority to
another or between the federal government and the state government; and
to decide the Constitutionality of Law enacted by the Pyidaungsu Hluttaw
(Parliament) or State Hluttaw and so on'’.

On September 16, 1993, the basic principle was adopted in respect
with the safeguarding of the Constitution, that is “A Constitutional Tribunal
will be formed to interpret the provision of the Constitution, to scrutinize
laws enacted by the Pyidaungsu Hluttaw (Parliament), the Region, and

18 Myanmar National Convention Records, Vol.I, page 265.
1 Myanmar National Convention Records, Vol.II, page 553-556.
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the State Hluttaws, and to scrutinize the Constitutionality of functions of
executive authorities of Pyidaungsu, Regions, States and Self-Administered
Areas, to decide on constitutional disputes between Pyidaungsu and
Regions and States, among Regions and States, and between Regions or
States and Self-Administered Areas, and among Self-Administered Areas
themselves, and to perform other duties prescribed in this Constitution.”
Based on the above discuss matters Article 46 of the 2008 Constitution of
Myanmar was adopted?.

Then, the delegates of each group in the National Convention
discussed setting up detailed principles of the allocation of the State’s
Judicial Power. The State’s Judicial Power was allocated by

(a) Courts-Martials Supreme Court of the Union, High Court
of the Region, High Court of the States, Courts of the Self-
Administered Divisions, Courts of the Self-Administered
Zones, District Courts, Township Courts and other courts
established by the Laws;

(b) Courts-Martials
(c) The Constitutional Tribunal.

In above courts were formed separately and their nature of
jurisdiction were also discussed.

Regarding the establishment of the Constitutional Tribunal of
the Union, the delegates of the National Convention discussed about the
functions of'the tribunal, how many members should be set, how the member
should be systematically selected, the qualifications of the members should
have, and the tenure of membership. As the result of the discussion, the
detailed principles for the establishment of the Constitutional Tribunal
of the Union were adopted”'. In line with these detailed principles, it was
adopted, from Article 320 to Article 336 of 2008 Constitution, relating to
the Constitutional Tribunal of the Union.

6. Implementation of Constitutional Review under 2008
Constitution of Myanmar

The Constitution of the Republic of the Union of Myanmar was
adopted in 2008 and the Constitutional Tribunal came into being for the first

20 Myanmar National Convention Records, Vol.II, page 708.
2 Myanmar National Convention Records, Vol. XIII.
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time in the history of Myanmar. It was established on the date 30" March
2011. The authority and organizational structure have been regulated by the
Constitution.

The Constitutional Tribunal of the Union is formed with nine
members including the Chairperson®>. The President submitted the
candidature list of total of nine persons, three members chosen by him,
three members chosen by the Speaker of the Pyithu Hluttaw (House of
Representatives) and three members chosen by the Speaker of the Amyotha
Hluttaw (House of Nationality), and one member among nine members to
be assigned as the Chairperson of the Tribunal , and their assignments shall
be approved by the Pyidaungsu Hluttaw (Parliament)>.

The adjudication of Tribunal shall be formed with full members i.e.
9 members. The hearing of the petition may perform with full members.
However, if a member unable to sit the hearing of public sitting cause of
any other assigned duty, the hearing can sit with the minimum number
of six members of the Tribunal with the Chairperson. Although the full-
fledge member of the Tribunal shall pass the resolution or decision of the
Tribunal. If the Chairperson or one of the members is not available, we may
say that the composition of the Tribunal becomes incomplete. It means that
the adjudication of proceedings is performed by all members of Tribunal
without oversighted.

6.1 Appointment of the Chairperson and Members of the
Tribunal

From Section 327 to Section 335 of the Constitution provided
the appointment of the Chairperson and members of the Tribunal, their
qualifications, appointment of new members, selection of members, the
term of the Tribunal and also causes of their impeachment.

The President appoints the Chairperson and members of the
Constitutional Tribunal of the Union after the approval of the Pyidaungsu
Hluttaw (Parliament)*.

When the President nominated the members of the Constitutional
Tribunal of the Union, the Pyidaungsu Hluttaw (Parliament) has no right

22 Section 320 of the 2008 Constitution of Myanmar.
2 Section 321 of the 2008 Constitution of Myanmar.
24 Section 327 of the 2008 Constitution of Myanmar.
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to refuse unless it can be proved that they are disqualified”, and if the
Pyiduangsu Hluttaw has not approved the person who nominated by the
President, the President will have the right to submit new nominated person
again in line with the provision of the Constitution®.

6.2 The Functions and Duties of the Constitutional Tribunal of
the Union

The functions and duties of the Constitutional Tribunal of the Union
are as follows:

(a) interpreting the provisions under the Constitution;

(b) vetting whether the laws promulgated by the Pyidaungsu
Hluttaw (Parliament), the Region Hluttaw, the State Hluttaw
or the Self-Administered Division Leading Body and the Self-
Administered Zone Leading Body are in conformity with the
Constitution or not;

(c) vetting whether the measures of the executive authorities of
the Union, the Regions, the States, and the Self-Administered
Areas are in conformity with the Constitution or not;

(d) deciding Constitutional disputes between the Union and a
Region, between the Union and a State, between a Region
and a State, among the Regions, among the States, between a
Region or a State and a Self-Administered Area and among the
Self-Administered Areas;

(e) deciding disputes arising out of the rights and duties of the
Union and a Region, a State or a Self-Administered Area
in implementing the Union Law by a Region, State or Self-
Administered Area;

(f) vetting and deciding matters intimated by the President relating
to the Union Territory;

(g)functions and duties conferred by laws enacted by the Pyidaungsu
Hluttaw (Union Parliament)?’.

In case of arising a dispute with the trial before any Court, that

2 Section 328 of the 2008 Constitution of Myanmar.
26 Section 329 of the 2008 Constitution of Myanmar.
27 Section 322 of the 2008 Constitution of Myanmar.

-301-



The Constitutional Tribunal of the Republic of the Union of Myanmar

dispute whether the provisions contained in any law contradict or conform
to the Constitution, and if no resolution has been made by the Constitutional
Tribunal of the Union on that matter, the Court shall stay the trial and
submit its opinion to the Constitutional Tribunal of the Union in accord
with the prescribed procedures and shall obtain a resolution. In respect of
that matter, the resolution of the Constitutional Tribunal of the Union shall
be applied to all similar cases?®.

6.3 Adjudication Procedure of the Constitutional Tribunal
Access to the Constitutional Tribunal of the Union

Entitled to submit the matters directly to the Tribunal are the
President, Speaker of the Pyidaungsu Hluttaw (Union Parliament), Speaker
of the Pyithu Hluttaw(House of Representatives), Speaker of the Amyotha
Hluttaw(House of Nationality), the Chief Justice of the Union Supreme
Court and the Chairperson of the Union Election Commission®’. And
then, the Chief Minister of the Region or State, Speaker of the Region
Parliament or State Parliament, the Chairperson of the Self-Administered
Division Leading Body or the Self-Administered Zone Leading Body, and
the Representatives numbering at least ten percent of all the representatives
of the Pyithu Hluttaw (House of Representatives) or the Amyotha Hluttaw
(House of Nationality) are entitled to submit to the Tribunal indirectly by
means of the prescribed means™®.

Under the 2008 Constitution and the Constitutional Tribunal of the
Union Law, the only above-mentioned persons can submit to the Tribunal.
It seems like an individual citizen cannot access to the Tribunal. Although
the individual citizen who exhausted his rights can access to the Tribunal
through his concerned representatives. If his loss or grievance may affect
the interests of other citizens or public interest, the Concern Representative
can present and discuss the other Representatives in the House and then,
the 10 percent of the Representatives submit the petition to the Tribunal
with the manner prescribed by the Tribunal Law.

In the World, most of the Constitutional Courts play as a guardian
of the Constitutional order and protect the Human Rights of Individuals
and the Constitutional Rights of Legal entities. In Myanmar, the individual

28 Section 323 of the 2008 Constitution of Myanmar.
2 Section 325 of the 2008 Constitution of Myanmar.
30 Section 326 of the 2008 Constitution of Myanmar.
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rights or citizens’ rights can be requested to the Supreme Court of the
Union by the Individual citizen. The Supreme Court of the Union is vested
the power to issue the five kinds of Writs, that are Writ of Habeas Corpus,
Writ of Mandamus, Writ of Prohibition, Writ of Quo Warranto, and Writ
of Certiorari by the 2008 Constitution®'. While the Supreme Court of the
Union sit the case on the Citizens’ rights, there is need to decide whether on
constitutionality or not, it may apply a case to the Constitutional Tribunal
of the Union by means of prescribed manner.

Submission of a petition

When a petition was submitted to the Tribunal, the Chairperson set
up a Scrutiny Body of Petition under Section 18 of the Law. The Scrutiny
Body examined whether it is complete or not under Rule 4. When the
Scrutiny Body found out that the petition is not complete in accordance
with Rules of Procedure, the Scrutiny Body shall notify the petitioner to
resubmit with the requirements of the petition. If the petition is complete,
the Scrutiny Body shall notify the respondent or interested person or
department or organization to submit the explanatory statement during
the prescribed period. When the petition is complete with the required
documents, the Scrutiny Body submits the proceeding with their reports it
to the Chairperson for a hearing.

When the Chairperson received the proceeding, the Chairperson
shall form the Order of formation of the Tribunal under Rule 15 to be heard
and decided. The case shall be heard by the plenary session. In the case of
unable to sit Full Bench in public sitting for hearing with assigned duty
or any other matters of any other members, the case may be heard by the
Tribunal with at least six members including the Chairperson®.

During the hearing of a case, the Tribunal can have the opinion and
advice of the expert and any other requirements, if necessary. And also, may
call upon the findings and remarks of the relevant Hluttaw Committees,
Commissions and Bodies through their respective Speakers of the Hlattuw
vetting on the matter submitted under subsection 1 of the section 17A of
the Law.

The Tribunal shall be heard in public sitting, it may expect the matter
of State secrets and security of the Union. The Tribunal can be without

31 Section 378 of the 2008 Constitution of Myanmar.
32 Section 20 of the Law of the Constitutional Tribunal.
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disclose state official secrets matters and deliberation of the members of the
Tribunal on the case, except all other matters shall be heard in the public
sitting. The deliberation carried out within the Tribunal with respect to the
final decision of a case shall be recorded and kept confidential. The Tribunal
shall decide interpretation and opinion with the consent of majority vote of
the members and decision with the consent of majority vote of the members
including the Chairperson.

The Constitutional Tribunal can apply the relevant provisions of the
Code of Civil Procedure, the Code of Criminal Procedure and the Evidence
Act whenever it is deemed to be relevant and appropriate with an aimed to
settle disputes.

Under Section 324 of the Constitution and Section 24 of the Law,
the resolution of the Tribunal is final and conclusive.

7. Legal Challenges in Constitutional Adjudication

The processes of implementation of Constitutional Review can
face the challenges and problems. Yet these challenges can lead to the
development trends.

The role of the Tribunal is to determine the constitutional validity of
the Laws enacted and executed by the two pillars of the government. Section
13 of the Law states that the persons who directly submitted the petition
to obtain the interpretation, decision and opinion of the Constitutional
Tribunal. Moreover, Section 14 describes the submitted persons who were
submitted through the prescribed manners. Apart from the persons who
are accessed to the Tribunal under Section 13 and 14 of the Law of the
Constitutional Tribunal, remaining all persons are seemed to be limited
for submitting the constitutional complaint to obtain the interpretation,
decision and opinion of the Constitutional Tribunal. However, every citizen
or all citizens can request to submit through their concerned representatives
of Hluttaw.

The duties of the Hluttaw representatives include the safeguarding
the Constitution and the existing laws and aiming at and carrying out to
enable to obtain and enjoy the fundamental rights of the citizens®. In
respect of the duties of the Hluttaw representatives under their Hluttaw
Laws, citizens can request to submit the Hluttaw representative for getting

3 Section 9 (a) and (f) of the Pyithu Hluttaw Law and Amyotha Hluttaw Law.
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the constitutional remedies due to matter of constitutional issues. Then
the Hluttaw representatives convinced on the citizen’s request, he or she
lobbies within their group of Hluttaw representatives on that constitutional
issues for collecting the 10 percent of total number of the respective
Hluttaw representatives. After that, they will continue with two paths, one
path is proposing the constitutional issues in their respective Hluttaw and
remaining way is 10 percent of the Hluttaw representatives can submit the
petition to the Tribunal for getting the constitutional remedies through in
accordance with the Rules of procedure.

Relating to the remedies of constitutional fundamental citizen
rights, Myanmar has long experience with Myanmar’s Constitution, since
she gained the independence. Section 25 of the 1947 Constitution protected
the citizen’s rights to constitutional remedies by issuing the writs by the
then Supreme Court. Moreover, citizen’s rights to constitutional remedies
is vested the Supreme Court of the Union under the 2008 Constitution.
Instead of the Constitutional Tribunal, the power to adjudicate such matters
shall be vested in Supreme Court, i.e., the Supreme Court can issue writs
(constitutional writs or prerogative writs) and to review the issues of
violation of the citizens’ rights and remedy their rights and guarantee under
the Constitution of the Judicial Power in the Chapter 8 of the Constitution.

In this regard, we would like to mention our opinion, writs
system is only used Common Law Legal system as a judicial review
for the safeguarding of the fundamental citizen rights. That is why, all
of the writ jurisdiction are empowered by the Supreme Court as Diffuse
constitutional review system. And then, meanwhile, the Constitutional
Tribunal simultaneously exercises the jurisdictions on the constitutional
disputes as mentioned as concentrated or specialized system mostly which
were exercised in Civil Law countries. But, Myanmar practiced likewise as
a Constitutional Court of Civil Law countries. So, we might say Myanmar
practices as Hybrid system.

According to Section 323 of the Constitution, during a hearing of
a case before a court, if there arises a dispute on whether the provisions
contained in any law contradict or is conform to the Constitution, and if no
resolution has been previously made by the Constitutional Tribunal of the
Union on the said dispute, the said court shall stay the trial and submit its
opinion to the Constitutional Tribunal of the Union in accordance with the
prescribed procedures and shall obtain a resolution. In respect of the said
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dispute, the resolution of the Constitutional Tribunal of the Union shall be
applied to all cases”. So, any level of courts including Supreme Court can
submit the petition under Section 323 of the Constitution.

Regarding this section under that provision, the first case of the
Constitutional Tribunal is submission No 1 of 2011. The Chief Justice of
the Union Supreme Court submitted the submission to the Constitutional
Tribunal questioning the legality of conferring the first class magistrate
power to the sub-township Administrative Officers as requested by the
Ministry of Home Affairs*. The Constitutional Tribunal issues that whether
it is of constitutionality or not to confer the power of criminal jurisdiction
to the sub-township administrative officers of the General Administration
Department, Ministry of Home Affairs by the Supreme Court of the Union.

The Constitutional Tribunal considered that the provisions of the
2008 Constitution clearly stipulate that the legislative power, the executive
power and the judicial power of the Union shall be separately exercised.
The Judicial power empowered to the Courts and Judges are clearly
prescribed in the Constitution. Therefore, the exercise of the judicial power
is permitted only to those Judges who are empowered by the Constitution.

So, the Constitutional Tribunal held that the conferring of the
judicial power to administrative officers of the General Administration
Department of the Ministry of Home Affairs is not in conformity with the

3 Facts: Ministry of Home Affair informed the Supreme Court of the Union to empower
the first-class Magistrate power to 27 sub-township administrative officers as judicial
officers, as required.

It is submitted by the Chief Justice of the Union to obtain the interpretation,
decision and opinion of the Tribunal in accordance with section 325 (¢) of the Constitution
of the Republic of the Union of Myanmar whether the following matters are consistent
with the Constitution:

- To appoint the sub- township administrative officers, the General
Administration Department, Ministry of Home Affairs as judicial officers to
try the criminal cases which come to court in the sub- township concerned
by the Supreme Court of the Union under Section 293 and 317 of the
Constitution;

- To confer sub- township administrative officers with the first-class power of
Magistrate under Section 32 (1) (a) of the Criminal Procedure Code (Cr P C)
and Magistrate power to try summarily under Section 260 of Cr P C by the
Supreme Court of the Union;

- To appoint sub- township administrative officers as juvenile judges and to
empower them to try the juvenile cases under Section 40 (a) of the Child
Law,1993.
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Constitution.

After deciding the submission No 1 of 2011, the Supreme Court
repealed the empowering the power of criminal jurisdiction to the sub —
township administrative officers of the General Administration, Ministry
of Home Affairs by Notification No. 232/ 2011 in order to conformity with
the 2008 Constitution and the decision of the Constitutional Tribunal of the
Union.

Relating to the citizen right to vote, Constitutional Tribunal
decided the case relating citizen right to vote stipulated under the 2008
Constitution®. It can be found in the submission No 1 of 2015.

Dr. Aye Maung and 23 MPs from Amyotha (National) Hluttaw
brought the submission to the Tribunal, for requesting to check the
constitutionality of the Referendum Law for the approval of the Draft Law
on amending the Constitution (2008). They questioned one of the provisions
of the Referendum Law specifically mentioned in Section 11(a) that the
expression “the holders of Temporary Identity Cards” according to the
Referendum Law by which shall have the right to vote in the Referendum.

Pursuant to all these provisions, the Tribunal views that the
expression “constitutional right to vote” includes every citizen who has
attained 18 years of age on the day which the election commences and
person who get this right by Law.

It is noteworthy, that under the Presidential Notification, the
validity of the cast votes under Referendum Law, it is not in accord with
the provision of the Constitution, particularly with regard to Section 38
(a), Section 391(a) and Section 391(b). Therefore, the Tribunal ordered
that Section 11 (a) of the Referendum Law for amending the Constitution
(2008) which permits holders of the Temporary Identity Cards are not in
accordance with the Constitution.

After passing the judgment, it was stated that the above law

3 Section 391(a) and (b) of the Constitution of the Republic of the Union of Myanmar,
2008 describes that in electing people’s representatives to the Hluttaws:

(a) every citizen who has attained 18 yeares of age on the day on which the election
commences, who is not disqualified by law, who is eligible to vote, and person who
has the rigth to vote under the law, shall have the right to vote;

(b) every citizen who is eligible to vote and person who has the right to vote under the
law shall cast a vote only for each Hluttaw at a constituency in an election.
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was incompatible with the Constitution, and then on 25 June 2015 the
Pyidaungsu Hluttaw (Union Parliament) amended the law. According to
this amendment, Sub-section (a) of Section 11 of “the Law Amending the
Referendum Law for the Approval of the Draft Law on amending the
Constitution of the Republic of the Union of Myanmar, (2008)” shall be
substituted as following provision:

“(a) Each of every citizen, associate citizen and naturalized citizen
who has completed the age of eighteen years on the day of referendum shall
have the right to vote at the referendum. Such each and every person who
is entitled to vote shall be mentioned in the voting roll.”

According to the functions and duties of the Constitutional
Tribunal, it can exercise the scrutinizing the laws which are enacted by
the respective Hluttaw?*®. But the Constitutional Tribunal cannot examine
the bills before enacting the Law. Furthermore, the Constitutional Tribunal
cannot adjudicate the cases by own motion?’.

In 2012, there was a rare incident for the Constitutional Tribunal. It
1s the submission No 1 of 2012.

The Attorney-General for and on behalf of the President presented
the submission questioning that the constitutionality of the interpretation of
term the “Committees, Commissions and Bodies formed by each Hluttaw”
should be regarded as “Union Level Organizations”.

In Judgement that case, it is stated that “Taking into consideration
of the preceding discussion and also has taken into account on the
interpretation of the Chapter IV of the Constitution under the heading
of Legislature, “any of the Union Level Organizations formed under the
Constitution” and “Organizations or Persons representing any of the Union
Level Organization formed under the Constitution” shall be defined as “the
Union Level Organizations or persons appointed by the President with the

3 Section 322 (b) states that vetting whether the laws promulgated by the Pyidaungsu
Hluttaw, the Region Hluttaw, the State Hluttaw or the Self- Administered Division
Leading Body and the Self- Administered Zon Leading Body are in conformity with the
Constitution or not.

37 Submission No 1 of 2017 of the Constitutional Tribunal of the Union, p-17; “The
activities of the Tribunal are the Judicial Process because the Tribunal is one of the
formation of Courts established under Section 293 (c) of the Constitution. There is no
legal provision that the Tribunal has the power to decide the Law which is enacted by the
Legislature without submission.
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approval of the Pyidaungsu Hluttaw (Union Parliament). But Committees,
Commissions and Bodies formed by each Hluttaw shall be regarded as
organizations of Hluttaw.”

Therefore, it may be interpreted that “any of the Union Level
Organizations formed under the Constitution” and “Organizations or
Persons representing any of the Union Level Organization formed under
the Constitution” are the Union Level Organizations or Persons appointed
by the President with the approval of the Pyidaungsu Hluttaw.

For all these reasons, the submission of the President is granted and
“The status granted to Committees, Commissions and Bodies formed by
each Hluttaw as Union Level Organizations is unconstitutional”.

The affected bodies unsatisfied, disapproved and unfollowed on
the decision of Tribunal that the two difference between such Committees,
Commissions and Bodies which were formed under the Constitution and
the relevant Law are not same as Union Level Organization. Due to that
unsatisfied decision, then the Parliament alleged to the Tribunal under
the section 334 (a) (i1)) and (v) of the Constitution “ breach of any of
the provisions under the Constitution and inefficient discharge of duties
assigned by law”, by means of impeachment.

Followed by that the unfollowed decision, the Parliament amended
the Law of Constitutional Tribunal in 2013. One of the amendments of
the Tribunal Law in 2013, Section 24 is amended that the provision is
“the resolution of the Tribunal decided under Section 23 shall be final
and conclusive”. Section 23 prescribes that “The decision passed by the
Constitutional Tribunal relating to the matter submitted by a Court under
sub-section (g) of section 12 shall be applied to all cases.” Moreover, the
deleted provision of Section 25 is “the decisions of the Tribunal shall have
an effect on the relevant Government departments, organizations, and
persons or the respective region.”

As the amended sections, the intention of the amending law is, we
can see comparative studies between which were deleted provisions and
substituted clause.

The meaning of impeachment mentioned in the Section 334 of the
2008 Constitution. The Chairperson and members of the Constitutional
Tribunal of the Union may be impeached on any of the following reasons:
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(i) High treason;
(ii) Breach of any of the provision under the Constitution;
(iii) Misconduct;

(iv) Disqualification of the qualifications of member of the
Constitutional Tribunal of the Union prescribed under
Section 333;

(v) Inefficient discharge of duties assigned by law.

The grounds for impeachment are high treason, bribery, high
crimes and misdemeanours in United States of America. Impeachable high
crimes and misdemeanours are not limited to indictable criminal offences:
the definition includes attempting to subvert the laws and liberties of the
realm, corruption and a variety of other forms of misconduct in office®®.
In this regard, the Parliament tried to proceed the impeachment on all the
nine members of the Tribunal because they think that the Constitutional
Tribunal perform their power which is excess the functions and duties. The
Constitutional Tribunal faced the challenge of the exercising of powers.
So, the Constitutional Tribunal were unfortunately faded away from on the
important pillar of the Judiciary within the democracy political system and
faced the threaten of the independence and impartiality of Constitutional
Judiciary system.

Since the establishment of the Constitutional Tribunal, the
Constitutional Tribunal decided a small number of cases. The Constitutional
Tribunal accepted and decided the 17 cases till 2020. Even though the
Constitutional Tribunal faced the challenges in progress of development of
constitutionalism in Myanmar, there are many landmark decisions of the
Constitutional Tribunal.

One of the landmark decisions of the Constitutional Tribunal is the
submission No 2 of 2011. This submission determined and interpreted the
status of Ministers of the National Races Affairs who are protected and
preserved the rights of National Races and Ethnic minorities.

Dr. Aye Maung and 22 MPs of the Amyotha Hluttaw (National
Parliament) presented the submission questioning whether the term
“Minister of the National Races Affairs” under Section 5 of the Law of

38 Judicial Tenure, Removal, Immunity and Accountability, International IDEA
Constitution-Building Primer 5, Elliot Bulmer, First published in 2014 by International
IDEA, p-11.
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Emoluments, Allowances and Insignia for Representatives of the Region
or State is excluded from the term of the “Ministers of the Region or State”
and the exclusion of “Ministry of the National Races Affairs” among the
“Ministers of the Region or State” under the Section 4 (c) of the said Law
of constitutionality or not.

The Constitutional Tribunal issues that whether the status of
Ministers of the National Races Affairs is equal to that of the Ministers of the
Region or State concerned; or whether they are entitled to the emoluments,
allowances and insignia of office as the Ministers of the Region or State.

The Constitutional Tribunal considered that Section 262(a) (iv)
and 262(e) of the Constitution defines the “Minister of the National Races
Affairs” as the “Minister of the Region or State” concerned. Consequently
Section 262(g) (ii) of the Constitution allows the President to assign duties
to the Hluttaw representatives who are the Ministers of the Region or State,
to perform the affairs of National Races concerned.

Tribunal examines the basic principles of the Constitution and any
other laws.

Therefore, the submission of 23 representatives of the Amyotha
Hluttaw including Dr. Aye Maung, is allowed. It is decided and interpreted
that since the Ministers of National Races Affairs of the Regions or States
are Ministers of the Regions or States concerned and they are the persons
defined by Section 4 (¢) of the Law of Emoluments, Allowances and Insignia
of Office for Representatives of the Regions or States. Hence, Section 5 and
Section 17 of the said Law are unconstitutionality.

The Tribunal decided that Sections 5 and 17 of the Law of
Emoluments, Allowances and Insignia of Office for Representatives of the
Region or State is not in conformity with Section 262 of the Constitution of
the Republic of the Union of Myanmar.

After passing the judgment, the above law was incompatible with
the Constitution, thus the Pyidaungsu Hluttaw (Union Parliament) amended
the law on 8 March 2013. According to this amendment, the Minister of
the National Races Affairs and the other Ministers of the Region or State
possess an equal status without any discrimination.

It is important that the process to development and formulate for
resolving and considering the challenges that we are facing. So, it should
add the provision of the Law that any person that is exhaustion of all
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other judicial remedies should submit the constitutional compliant for
constitutional remedies. And also, should add the functions and duties of
the Constitutional Tribunal that scrutinizing the bills before promulgating
and signing of the President.

Conclusion

To sum up the whole subject, there are different models of
constitutional review all over the World and types of review on
constitutionality vary from states to states. The extent of review of
constitutionality can also be limited and this limitation varies depending
upon the jurisdiction of the constitutional review body. In the same way, the
scope of jurisdiction of constitutional review bodies such as Constitutional
Courts, Constitutional Tribunals and Constitutional Council, may be drawn
wider or narrower.

Therefore, from a review of different Constitutions in Myanmar’s
history, we may conclude that the implementation of constitutional review
is quite different in their specific application. The Constitution of the Union
of Burma, 1947 designed the diffuse and centralized model of constitutional
review and the Supreme Court is the highest judicial organ to interpret the
Constitution and to protect the fundamental rights of the citizens. The High
Court shall have exclusive original jurisdiction in all disputes between the
Union and a unit or between one unit and another.

The political model of constitutional review was implemented by
the Constitution of the Socialist Republic of the Union of Myanmar, 1974.
It is obvious, therefore, that the Parliament is only the highest organ for the
interpretation of Constitution.

The current 2008 Constitution enshrines the centralized and
concentrated model of constitutional review as a basic principle by
establishing the separate Constitutional Tribunal in order to interpret
the Constitution, to examine the constitutionality of law promulgated
by the Legislatures and functions of executive authorities, to decide the
constitutional disputes between the Union Government and State or Region
Government, among Regions, among States and between Regions or
States and Self-Administered Areas and among Self-Administered Areas
themselves. It can readily be seen that the constitutional jurisdiction of the
current Constitutional Tribunal is wider and more comprehensive than the
previous Supreme Court in 1947 and the Parliament in 1974.
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At present, the Supreme Court is the only one of the highest judicial
organs of State without interference of the constitutional jurisdiction of
the Tribunal. It is the court of final appeal from all ordinary courts within
the Union and granting the writ. Under the respective provisions of the
2008 Constitution, the Supreme Court of the Union has the power to issue
five kinds of writs: Habeas corpus, Mandamus, Prohibition, Quo Warranto,
and Certiorari. Thus, every citizen of Union of Myanmar shall have the
right to apply writs for the protection of their fundamental rights given by
Constitution to the Union Supreme Court directly.

In view of the aforesaid cases and facts of the law, the Constitutional
Tribunal overcame the challenges that are usually faced in the countries
with immature democracy practice. But one of the greatest results of
the Constitutional Tribunal of the Union of Myanmar in its milestone of
victory, Tribunal can legally define the separation of powers treasured in
the 2008 Constitution and determine the status of Union Government, State
and Regions Governments. Tribunal always preserves the traditions of
constitutionalism in accordance with the 2008 Constitution.

We believe that the Tribunal needs further exploration in the matters
of individual rights protection under the Constitution. We hope the readers
to be available a useful knowledge of our progressive development of
constitutional review with the recourse of frequent changes in Myanmar’s
legal history.
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Abstract

Judicial review of the -constitutionality of constitutional
amendments has been a challenging issue in Pakistan. At the heart of
the problem lies the question of the nature and scope of constitution
amending powers of the Parliament. Caselaw suggests at times references
were made to ‘permanent features of the Constitution’, ‘constitutional
conscience’ and ‘grund norm’, however, we do not see any consistency
or uniformity in the trend. Rather, it was held that the judiciary cannot
declare any provision of the Constitution to be invalid on the basis of any
abstract concept and the validity of a constitutional amendment can only
be challenged if it is adopted in a manner different to the one prescribed by
the Constitution. A significant development took place in jurisprudential
thought in 1990s when the Supreme Court made a limited application of
‘basic structure’ theory to save prominent features of the Constitution.
However, it was undone within a decade till the issue was authoritatively
settled by the Full Court in 2015 when it held that the judiciary can
review the substance of constitutional amendments and the Parliament
cannot repeal, abrogate or substantively alter the Constitution or any of
its salient features.
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Pakistan has a written constitution. The Parliament in addition to
passing ordinary legislation has the power of amending the Constitution.
There is, however, a difference in the procedure of amending the
Constitution and passing ordinary legislation. According to Article 239
of the Constitution, a bill to amend the Constitution may originate in
any of the houses of the bicameral legislature. It needs to be passed by
both the houses by two-third majority. The bill is then presented to the
President for assent. A bill altering the limits of a province needs to be
passed by the Provincial Assembly of that province by two-third majority
as well. There is no express limitation on the Parliament’s power to amend
the Constitution except the one relating to changing the boundaries of a
province. Nevertheless the Parliament is a creation of the Constitution'.
Thus, questions over the extent of the powers of the Parliament to amend
the Constitution are bound to arise.

The Constitution does not confer any explicit power of review
of constitutional amendment on the judiciary. Nor are there any express
‘eternal clauses’ in the Constitution. The Courts of Pakistan for a long
time did not accept the theory of basic structure or basic features of the
Constitution. Earlier case law developed on the subject reflects that some
constitutional provisions were called into question on the ground of being
repugnant to other constitutional provisions or Objectives Resolution?
or Preamble to the Constitution. Later, constitutionality of constitutional
amendments also began to be challenged before the Constitutional Courts.
And, so, began the accumulation of substantial case law on the subject.

The Supreme Court in Fazlul Quader Chowdhry v Muhammad
Abdul Haque®* and Jhamandas v Chief Land Commissioner* recognized
the principle of trichotomy of powers and so also the equality clause of
the Constitution which was described as the constitutional conscience
of Pakistan. Thereafter, in Asma Jilani v Government of the Punjab®, the
Court appeared to have accepted the Objectives Resolution as the grund

! Article 50 of the Constitution of Islamic Republic of Pakistan, 1973.

2 A resolution popularly known as the Objectives Resolution was passed by the nascent
constituent assembly in March 1949. It laid the foundation of the future constitution and
indicated the broad outlines of its structure. Objectives Resolution later served as the
preamble to the Constitutions of 1956, 1962 and 1973. In 1985, it became a substantive
part of the Constitution through the insertion of Article 2A in the Constitution of 1973.

3 PLD 1963 SC 486.

*PLD 1966 SC 229.

SPLD 1972 SC 139.
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norm of the Constitution. However, the Supreme Court in State v Zia-
ur-Rehman®, said that it was a creature of the Constitution from which it
derived its powers and jurisdictions; it was thus to confine itself within
the limits set by the Constitution. The Court, it was held, did not have
the right to strike down any provision of the Constitution. It was further
held that the Objectives Resolution was not the grund norm, rather, the
grund norm was the doctrine of legal sovereignty accepted by the people of
Pakistan. This view was followed by the Court in Federation of Pakistan
v Saeed Ahmed Khan'. The Court then observed in Islamic Republic of
Pakistan v Wali Khan® that the judiciary could not declare any provision
of the Constitution to be invalid or repugnant to the national aspirations
of the people and the validity of a constitutional amendment could only
be challenged if it was adopted in a manner different to the one prescribed
by the Constitution or was passed by a lesser number of votes than those
specified in the Constitution.

A challenge was posed to the Fourth Constitutional Amendment
in Federation of Pakistan v United Sugar Mills Limited®. The Supreme
Court reiterated the view expressed in Zia-ur-Rahman'® and held that a
constitutional provision could not be challenged on the ground of being
repugnant to an ‘abstract concept’ so long as the provision was passed by
the competent legislature in accordance with the procedure laid down by the
Constitution. The Court did not accept the theory of basic structure of the
Constitution in Fauji Foundation v Shamimur Rehman''. In Hakim Khan v
Government of Pakistan', the Supreme Court held that no provision of the
Constitution could be declared ultra vires on the ground that the same was
in conflict with Article 2A" of the Constitution.

We come across some development in jurisprudential thought on
the subject in Mahmood Khan Achakzai v Federation of Pakistan'. Some
significant observations with respect to the Parliament’s power to amend

¢PLD 1973 SC 49.

7PLD 1974 SC 151.

$PLD 1976 SC 57.

°PLD 1977 SC 397.

10PLD 1973 SC 49.

PLD 1983 SC 457.

2PLD 1992 SC 595.

13 Objectives Resolution was made a substantive part of the Constitution through the
insertion of Article 2A in the Constitution.

4 PLD 1997 SC 426.
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the Constitution and recognition of basic features of the Constitution were
made. Eighth Constitutional Amendment which had been at the center of
political controversy, particularly in relation to the discretionary powers of
the President to dissolve the National Assembly and to dismiss the federal
government, was challenged in this case. The Supreme Court upheld the
validity of the Eighth Amendment but observed that though Article 239 of
the Constitution conferred unlimited power on the Parliament to amend the
Constitution, it could not amend the Constitution in complete violation of
Islam, nor could it convert democratic form into undemocratic. Similarly,
courts could not be abolished through an amendment in the Constitution.
The salient features of the Constitution as reflected in the Objectives
Resolution were federation and parliamentary form of government blended
with Islamic provisions. As long as such salient features were retained
and not altered in substance, amendments could be made as per procedure
provided in Article 239 of the Constitution. The Court held that the Eighth
Amendment did not alter the basic features of the Constitution.

ChiefJustice Sajjad Ali Shah observed that the Objectives Resolution
had to be read for the purpose of proper interpretation in order to find out as
to what scheme of governance had been contemplated. “Let us assume that
it does not authoritatively provide grund norm and also it does not describe
specifically the basic structure of the Constitution, even then also it does
help in interpreting and understanding the scheme of governance and
salient features of the Constitution which are described therein including
Islamic provisions, federalism and Parliamentary form of Government and
fully securing independence of Judiciary. Islamic provisions are very much
embedded in the Constitution of 1973 as Article 2 thereof envisages that
Islam shall be the State religion of Pakistan and Article 227 provides that all
existing laws shall be brought in conformity with the Injunctions of Islam
as laid down in the Holy Quran and Sunnah. Further, Article 228 provides
for setting up Council of Islamic Ideology. Similar provisions existed in
Articles 197 and 198 of the Constitution of 1956 and Articles 199 to 207 of
the Constitution of 1962. Similar Islamic provisions existed in the Interim
Constitution of 1972 from Articles 251 to 259. In nutshell it can be said
that basic structure as such is not specifically mentioned in the Constitution
of 1973 but Objectives Resolution as preamble of the Constitution and
now inserted as the substantive part in the shape of Article 2A when read
with other provisions of the Constitution reflects salient features of the
Constitution highlighting federalism, Parliamentary form of Government
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blended with Islamic provisions”. He observed that the freedom bestowed
upon the Parliament to amend the Constitution does not include power
to amend those provisions of the Constitution by which would be altered
salient features of the Constitution, namely federalism, parliamentary
form of Government blended with Islamic provisions. “As long as these
salient features reflected in the Objectives Resolution are retained and not
altered in substance, amendments can be made as per procedure prescribed
in Article 239 of the Constitution”. “Clause (6) of Article 239 provides
for removal of doubt that there is no limitation whatsoever on the power
of Parliament to amend any provision/provisions of the Constitution. It,
therefore, follows that Parliament has full freedom to make any amendment
in the Constitution as long as salient features and basic characteristics of
the Constitution providing for Federalism, Parliamentary Democracy and
Islamic provisions are untouched and are allowed to remain intact as they

bh

arc .

Justice Saleem Akhtar acknowledged that the theory of basic
structure has completely been rejected in Pakistan. However, he observed,
“every Constitution has its own characteristics and features which play
important role in formulating the laws and interpreting the provisions of
the Constitution. Such prominent features are found within the realm of
the Constitution. It does not mean that I impliedly accept the theory of the
basic structure of the Constitution. It has only been referred to illustrate that
every Constitution has its own characteristics”. “Apart from the fact that
Constitution confers and guarantees fundamental rights, Article 8 prohibits
the Federal Government, Majlis-e-Shoora (Parliament), a Provincial
Government and a Provincial Assembly from making any law which takes
away or abridges such fundamental rights. It further declares that the law
made to the extent of such contravention shall be void. This by itself is a
limitation on the Legislature. Clause (2) of Article 8 reads as follows:-

‘The State shall not make any law which takes away or abridges
the rights so conferred and any law made in contravention of
this clause shall, to the extent of such contravention be void.’

Significantly by employing the words ‘any law’, the intention of
the Constitution seems to be that Article 8 will apply to all laws made
by the Majlis-e-Shoora (Parliament) be it general or any law to amend
the Constitution. Likewise no enactments can be made in respect of the
provision of the Constitution relating to Judiciary by which its independence
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and separation from Executive is undermined or compromised. These
are in-built limitations in the Constitution completely independent from
political morality and force of public opinion.” By recognizing certain
basic features and characteristics of the Constitution, it did not mean that
the Supreme Court had impliedly accepted the theory of the basic structure
of the Constitution. Only a limited application of the theory had been made
to save prominent features found within the realm of the Constitution
itself. It was observed, “What is the basic structure of the Constitution is a
question of academic nature which cannot be answered authoritatively with
a touch of finality but it can be said that the prominent characteristics of the
Constitution are amply reflected in the Objectives Resolution which is now
substantive part of the Constitution as Article 2A inserted by the Eighth
Amendment.”

The next important case before the Supreme Court related to the
Thirteenth Constitutional Amendment which, among other things, stripped
the President of Pakistan of his discretionary powers to dissolve the
National Assembly, dismiss the Prime Minister and trigger new elections.
A petition to challenge the amendment was filed in the Supreme Court
and a three member Bench of the Court suspended the operation of the
Amendment on 2 December 1997'5. However, the order was suspended by
a ten member Bench of the Court!®. The petition was eventually dismissed
for non-prosecution'’.

The validity of Fourteenth Constitutional Amendment was assailed
before the Supreme Court in Wukala Mahaz Barai Tahafaz Dastoor v
Federation of Pakistan'®. The Parliament, in order to put an end to the
problem of floor crossing and defections from parliamentary party,
unanimously passed Fourteenth Amendment. A new article i.e. 63-A was
added to the Constitution. It provided that a member of a parliamentary
party could be disqualified if he committed a breach of the party discipline,
violated the code of conduct and the party’s declared policies, or voted
contrary to any direction issued by the parliamentary party to which he
belonged or absented from voting in the House against the party policy or in
relation to any Bill following a declaration to that effect by the disciplinary
committee of the party. The amendment was suspended by the Supreme

15 Syed Igbal Haider v Federation of Pakistan 1998 SCMR 181.
16 Syed Igbal Haider v Federation of Pakistan 1998 SCMR 179.
17 Syed Igbal Haider v Federation of Pakistan 1998 SCMR 1318.
8 PLD 1998 SC 1263.
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Court in October 1997 restraining party heads from taking adverse actions
against members who spoke their minds and expressed an independent
opinion in the Parliament. A seven member Bench of the Supreme Court
finally declared the Fourteenth Constitutional Amendment as intra vires
and valid under the Constitution by a six to one majority judgment.

The majority held that there had been a consistent view from the
very beginning in Pakistan that a provision of the Constitution cannot be
struck down by holding that it was violative of any prominent feature,
characteristic, or structure, and that it has no application to strike down
a Constitutional Amendment. “We may observe that in Pakistan instead
of adopting the basic structure theory or declaring a provision of the
Constitution as ultra vires to any of the Fundamental Rights, this Court
has pressed into service the rule of interpretation that if there is a conflict
between the two provisions of the Constitution which is not reconcilable,
the provision which contains lesser right must yield in favour of a provision
which provides higher rights”. As regards the argument that the Fourteenth
Amendment had abridged fundamental rights and violated Article 8 which
prohibited the federal government, parliament, a provincial government, and
a provincial assembly, from making any law which took away or abridged
such fundamental rights and declared that lawmaking to the extent of such
contravention shall be void, the Court held that such limitation was on the
legislation. However, quoting Article 8(2) of the Constitution of Pakistan,
Chief Justice Ajmal Mian observed that by employing the words ‘any law
in the provision’, the intention of the Constitution seemed to be that Article
8 of the Constitution would apply to all laws made by the parliament be
it general or any law to amend the Constitution. Likewise, no enactment
could be made in respect of the provisions of the Constitution relating to
the judiciary by which the independence of the judiciary or its separation
from the executive was undermined or compromised. These were built-
in limitations in the Constitution, completely independent from political
morality and force of the public.

Justice Mamoon Kazi dissented from the majority judgment and
declared the amendment as violative of the fundamental rights and, therefore,
void and unenforceable. He observed that if a constitutional amendment is
found to be repugnant to any of the fundamental rights, the Court shall
have power to go behind the same and declare it unenforceable or void.
“The same rule should apply if the amendment is found to be irreconcilable
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with any other essential feature of the Constitution. Although, there is no
express provision in the Constitution to provide guidance to the Courts
in this regard, as in the case of fundamental rights, but the basic structure
doctrine, though an abstract concept, has been referred to by the Courts in
the countries where it is applied as an extension of the principle of judicial
review.”

The Supreme Court in Zafar Ali Shah v Pervez Musharraf*® validated
the extra constitutional takeover of October 1999 and held that the Chief
Executive for an interim period of three years was entitled to amend the
Constitution but no amendment could be made in the salient features of the
Constitution, i.e. independence of judiciary, federalism, and parliamentary
form of government blended with Islamic provisions.

The constitutionality of the Seventeenth Constitutional Amendment
was brought in question in Pakistan Lawyers Forum v Federation of
Pakistan®. The Court held that an amendment to the Constitution, unlike
any other statute, could only be challenged on one ground, viz. it had been
enacted in a manner not stipulated by the Constitution itself and that the
Supreme Court would have no jurisdiction to strike down provisions of
the Constitution on substantive grounds. The Court said that there was
a significant difference between the position that the Parliament could
not amend salient features of the Constitution and the position that if
Parliament did amend those salient features, it would then be the duty of
the superior judiciary to strike down such amendments. It was noted that
the superior courts of Pakistan had consistently acknowledged that while
there may be a basic structure to the constitution, and while there may also
be limitations on the power of the Parliament to make amendments to such
basic structure, such limitations were to be exercised and enforced not by
the judiciary as in the case of conflict between a statute and Article 8 but by
the body politic i.e. the people of Pakistan. The theory of basic structure or
salient features as far as Pakistan was concerned, had been used only as a
doctrine to identify basic features. No constitutional amendment could be
struck down by the superior judiciary as being violative of those features.
The remedy lay in the political and not the judicial process. The appeal
in such cases was to be made to the people. Constitutional amendments
always pose a political question, which could be resolved only through
the normal mechanisms of parliamentary democracy and free elections.

1 PLD 2000 SC 869.
2 PLD 2005 SC 719.
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In this case, the Supreme Court demolished the doctrine of basic structure
or basic features of the Constitution and rendered all amendments to the
Constitution, howsoever, violative of and repugnant to the basic features
of the Constitution beyond the pale of judicial scrutiny. The Court thus
undid the doctrine of basic features of the Constitution recognized by the
Supreme Court in Mahmood Khan Achakzai*'.

Vires of Article 175-A?* of the Constitution introducing changes
in the procedure of appointment of judges of superior courts were
challenged on the ground that the constitutional amendment was violative
of one of the salient features of the Constitution i.e. independence of
judiciary in Nadeem Ahmad v Federation of Pakistan®. The Supreme
Court declined to express its opinion on the merits of the issues and
arguments addressed and deferred to the parliamentary opinion qua
Article 175-A on reconsideration by it in terms of the present order
of the Supreme Court regarding the issue of appointment process of
Judges of the Superior Courts in the light of the concerns/reservations
expressed and observations/suggestions made and observed that the
Court would thereafter decide all petitions adverting to all the issues
raised therein yet till such time Article 175-A had to be given judicial
enforcement by way of a construction which was in consonance with
the other constitutional provisions underpinning judicial independence.
The Parliament heeded the observation of the Supreme Court and passed
another constitutional amendment to allay the apprehensions of the Court.

The most important case on the subject and one of the most
important constitutional law decisions in the history of Pakistan is District
Bar Association Rawalpindi v Federation of Pakistan**. Constitutionality
of Eighteenth, Nineteenth and Twenty-first Constitutional Amendments
— providing for a new appointment mechanism for superior judiciary and
trial of a specified class of civilians before military courts — was challenged
before the Supreme Court. Considering the enormity of the issue, a Full
Court comprising all seventeen judges was constituted to hear the matter.
The judgment that came up offered a rich and diverse jurisprudential

2 Hamid Khan, Constitutional and Political History of Pakistan (Oxford University Press
Second Paperback Edition 2009) 502.

22 Article 175A was added to the Constitution by virtue of Eighteenth Constitutional
Amendment.

ZPLD 2010 SC 1165.

2 PLD 2015 SC 401.
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thought. Ten different opinions were authored. A majority of thirteen judges
settled that the Supreme Court was vested with the jurisdiction to scrutinize
the amendments made by the Parliament in the Constitution. Their answer
to the question whether the judiciary could review the substance of
constitutional amendments was in the affirmative. The majority judges held
that the Court could strike down a constitutional amendment if it repealed,
altered or abrogated the salient features of the Constitution.

The majority offered multiplicity of opinions to explain judicial
review of constitutional amendment. Justice Sheikh Azmat Saeed, in
his leading opinion, held that salient features defined the Constitution.
“At the time of enactment of a Constitution, the framers thereof have to
answer some fundamental questions relating to the State, its Government
and the Institutions. The status and the rights of its citizens. It needs to
be determined whether the country will be a democracy or a dictatorship,
whether it will have a Presidential or a Parliamentary Form of Government,
and whether it will be a Federation or be a Unitary State. The question of
Sovereignty needs to be addressed as well as how such sovereign powers
are to be distributed among its fundamental Institutions i.e. the Legislature,
the Executive and the Judiciary along with their inter se relationship and the
extent and manner in which such powers are to be exercised. In Democratic
States sovereignty vests in the people and the Institutions are delegates
thereof through and in terms of the Constitution which also identifies
conditions and limitations of such delegations and the powers retained by
the people in the form of rights which are guaranteed and protracted. The
answers to the aforesaid questions as reflected in the Constitution are its
prominent Characteristics and Salient Features. All the aforesaid questions
are answered in the Constitution of the Islamic Republic of Pakistan,
1973. .. A bird’s eye view of the Constitution reveals that it is self evident
that Pakistan is a Democracy with the ultimate sovereignty vesting in
Almighty Allah and delegated to the people of Pakistan (and not to any
individual or group of persons who may seize power by force of arms).
It has a Parliamentary Form of Government. The Fundamental Rights are
guaranteed to all Citizens, including minorities. There is a Trichotomy of
Power with a judiciary with its independence fully secured. Rule of Law,
Equality and Social and Economic Justice are embodied in no uncertain
terms. The aforesaid are the prominent Characteristics which defines our
Constitution.”

It was held that the amending powers of the Parliament were subject
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to implied limitations based on salient features. The Parliament could not
substantively alter, repeal or abrogate salient features of the Constitution.
The Court said that the word amendment as used in Articles 238 and 239 of
the Constitution had a restricted meaning. As long as the amendment had
the effect of correcting or improving the Constitution and not of repealing
or abrogating the Constitution or any of its salient features or substantively
altering the same, it could not be called into question. The salient features
of the Constitution have been identified as Democracy, Federalism,
Parliamentary Form of Government blended with the Islamic Provisions,
Independence of Judiciary, Fundamental Rights, Equality, Justice and Fair
Play, Protection and Preservation of the Rights of Minorities, both as equal
citizens of Pakistan and as minorities etc. Implied limitation upon the power
of the Parliament to amend the salient features of the Constitution does
not imply that such salient features are forbidden fruit in respect whereof
the Parliament could not exercise its amendatory powers. Factually and
legally what is prohibited is for the Parliament to repeal or abrogate the
salient features of the Constitution or substantively alter i.e. to significantly
affect its essential nature. Furthermore, it is not the correctness of the
Amendment or its utility, which can be ruled upon by the Court but only its
constitutionality.

Justice Jawwad S. Khawaja did not recognize the basic structure
theory but recognized some unalterable features of the Constitution based
on holistic and organic interpretation informed by preamble/Article 2-A.
He was of the view that the Parliament is not sovereign as its power to
amend the Constitution is constrained by limitations which are clear from
the reading of the Constitution as a whole and these limitations are not only
political but are subject to judicial review and, as a consequence, the Court
has the power to strike down a constitutional amendment which transgresses
these limits. “In the Pakistani context, judges do not need to make subjective
speculations about the basic structure of the Constitution in order to exercise
judicial review over constitutional amendments. We possess, in the shape of
the Preamble to the Constitution, the surest possible grounds for examining
constitutional amendments. The Preamble of the Constitution is a charter
comprising nine commands ordained by the people of Pakistan for all
instrumentalities of the State, including the Parliament and the Judiciary.
The Preamble says that “it is the will of the people of Pakistan to establish
an order”. Justice Khawaja noted that the members of the Constituent
Assembly were fully aware of the constitutional question before them at
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the time of passage of the Objectives Resolution. “What is important is that
twenty four years later, while adopting the Preamble, changes were made in
the text of the Objectives Resolution which recognized the primacy of the
People and as a consequence, the People were placed above the State and
their chosen representatives, as a constitutional principle. The Preamble
does, therefore, act as the ‘key’ to our understanding of the Constitution in
terms of defining the legal relationship between the People, the State and
the chosen representatives of the People. . . The language of the Preamble
makes it clear that Parliament being a grantee of authority is a fiduciary of
the People of Pakistan who are the source of temporal power in this country,
and it can exercise only such authority as is delegated to it. Such authority
being a grant of the Constitution, by definition, cannot be untrammeled.
The Preamble records and reflects the extent of that delegation by giving the
commands noted above. The people have given to Parliament the power to
make laws for the fulfillment of their nine directives stated in the Preamble.
Just like any delegate cannot exceed the terms of his grant, Parliament does
not have the power to make any lawful amendments to the Constitution that
manifestly defy any of the commands contained in the Preamble. If such
amendments are indeed made, it would then be the duty of the judiciary to
strike them down so as to ensure that the will of the people embodied in the
Constitution prevails over that of one of the instrumentalities of the People
viz. Parliament.”

Justice Sarmad Jalal Osmani, who agreed with Justice Sheikh
Azmat Saeed, in his additional note said that indeed there is a basic
structure/grund norm/salient feature or whatever other term may be used
1.e. the constitutional conscience etc. which is embodied in the Objectives
Resolution particularly the declaration that sovereignty over the entire
universe belongs to Almighty Allah alone. He came to the conclusion
that “the Objectives Resolution which is now a substantial part of the
Constitution by virtue of Article 2A embodies the will of the people which
is a sacred trust unto the elected representatives of the people which yet
again represents the sovereignty of Almighty Allah over the entire universe
and is to be exercised within the limits prescribed by him per Islamic
doctrines. . . any amendment to the Constitution which would deny the
people of this country their freedom per their fundamental rights or the
form of Government which they had chosen or the independence of the
judiciary could never be condoned. We may look for our philosophies, our
existence and our way of life here and there but it is all embodied in the
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Constitution of which the objective resolution, so to speak, is in short form
its crux.”

Justice Ejaz Afzal Khan also recognized basic structure theory. The
Constitution “is amenable to amendment so long as the amendment sought
to be made does not alter the parts forming its basic structure. What are the
parts forming the basic structure of the Constitution need not be explored
as it is writ large on the face of the Objectives Resolution. . . We, therefore,
hold that we have jurisdiction to examine the vires of any amendment in
the Constitution and annul it, if it impairs, undermines or alters any of the
parts forming basic structure of the Constitution and that clauses 5 and 6 of
Article 239 of the Constitution cannot curtail such power and jurisdiction
of this Court.”

Justice Dost Muhammad almost recognized basic structure
argument. “Reading the scheme of our written Constitution, a system of
trichotomy is provided where, the powers of Executive, the Legislature and
the Judiciary has been clearly and squarely defined and demarcated. All the
three organs are coordinate bodies and collectively act to run the affairs of
the State, strictly according to the provisions of the Constitution, without
encroaching upon the power and authority of one another. If such plea is
allowed and this practice is faithfully adopted, there would be no disorder
amongst the three organs, rather, harmony would establish true rule of law
and supremacy of the Constitution.”

Justice Qazi Faez Isa recognized existence of certain basic or salient
features which are derived from the text of the Preamble of the Constitution.
“The Preamble has been derived from the Objectives Resolution, but with a
very important difference. The opening words of the Objectives Resolution
state that, ‘Sovereignty over the entire universe belongs to Allah Almighty
alone and the authority which He has delegated to the State of Pakistan,
through its people’ whereas the Preamble states that, ‘Sovereignty over
the entire Universe belongs to Almighty Allah alone, and the authority to
be exercised by the people of Pakistan’. The substitution of the inanimate
‘State’ with ‘the people’ is immensely significant and reveals the nucleus of
the Constitution. And ‘the people’ take precedence over their representatives
because what follows (in the Preamble) ‘is the will of the people of Pakistan
to establish an order — wherein the State shall exercise its powers and
authority through the chosen representatives of the people.” The people,
each and every member of the nation, effectually enacted the Preamble
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and then granted to their chosen representatives, some, and not all of the
State’s powers and authority. The people made it absolutely clear that they
did not want their representatives to dilute their fundamental rights. It was
categorically stated that the fundamental rights ‘shall be guaranteed.”

Four judges were of the view that the Court lacked power to examine
the validity of constitutional amendments. Twelve judges dismissed the
petitions while five judges held various parts of the Eighteenth and Twenty-
first Amendments unconstitutional.

Conclusion

It appears that the Supreme Court has eventually embraced the
global trend”® of accepting the idea of implied limitations on constitutional
amendment powers of the Parliament. Doctrine of salient features of the
Constitution has been firmly established in the jurisprudential landscape
of Pakistan. Judges have given different reasoning based on holistic and
organic interpretation, Preamble, Objectives Resolution, basic structure,
constitutional conscience or trichotomy principle to explain salient features
of the Constitution. The standard of review while judging constitutionality
of constitutional amendment would be a thing to watch for in future cases
because recognition of an implied eternity clause regarding the fundamental
nature of the Constitution yet requires a determination of its boundaries®.

% Yaniv Roznai, ‘Unconstitutional Constitutional Amendments — The Migration and
Success of a Constitutional Idea’ (2013) 61 Am. J. Comp. L. 657, 658.

26 Aharon Barak, ‘Unconstitutional Constitutional Amendments’ (2011) 44 Isr. L. Rev.
321, 338.
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In the constitutional jurisprudence, “legitimate expectation” refers to
a reasonable expectation of being treated in a certain way by administrative
authorities owing to some uniform practice or an explicit promise made by
the concerned authority. This expectation may arise from previous practice,
promise, assurance, or policy of the public authority. Therefore, “When
such a legitimate expectation is obliterated, it affords locus standi to
challenge the administrative action and even in the absenteeism of a
substantive right, a legitimate expectation may allow an individual to seek
judicial review of a wrongdoing and in deciding whether the expectation
was legitimate or not, the courts may consider that the decision of public
authority has breached a legitimate expectation and if its proved then the
court may annul the decision and direct the concerned authority/person
to live up to the legitimate expectation.”'.

The doctrine of legitimate expectation? is different from vested

'Uzma Manzoor and others v. Vice-Chancellor Khushal Khan Khattak University, Karak
and others (2022 SCMR 694), Union of India v. Hindustan Development Corporation.
(1993) 3 SCC 499.
2 The doctrine can provide locus standi for judicial review (Union of India v. Hindustan
Development Corporation (1993) 3 SCC 499) and the relief that may be of procedural or
substantive nature.
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right’, locus poenitentiac* and promissory estoppel®. The principle of
‘estoppel’ protects an already created right,® whereas legitimate expectation
is not a right” but a potential or expected benefit (in between ‘no claim’ and
‘legal claim’) which can be translated into right and the courts in review
process protect these expectations/benefits. Further, these expectations/
benefits may either be of procedural or substantive nature.® The importance
of the doctrine can be illustrated by the fact that it has been incorporated
in the Constitution of South Africa,’ the most modern Constitution of the
world. In Pakistan, unlike United Kingdom and India, nothing more than a
lip service has been paid to such an important doctrine. In the present essay
an attempt has been made to comprehend the philosophy embedded in the
doctrine and various aspects of its application in Pakistan.

Halsbury's Laws of England' explains the “doctrine of legitimate
expectations” is the following terms:

3 The rights which have been recognized by law or based on law, thus the scope is wider
than legitimate expectation---being equitable relief.
* “a point at which it is not too late for one to change one’s position; the possibility of
withdrawing from a contemplated course of action, especially a wrong , before being
commiitted to it.”’ Garner, Bryan A. (editor), Black’s Law Dictionary, eighth edition, (St.
Paul: Thomson West, 1% reprint 2004), p. 959
5 “The doctrine of promissory estoppel is applicable where an entrepreneur alters his
position pursuant to/in furtherance of a promise made by state to grant inter alia tax
exemption. Even a right can be preserved by invoking the doctrine of promissory estoppel.
Said doctrine gives rise to cause of action. It indisputably creates a right and also acts
on equity.” Southern Petrochemical Industries Co. Ltd. V. Electricity Inspector E.T.I.O.
(2007) 4 MLJ 723.
¢ Clive Lewis, ‘Fairness, Legitimate Expectations and Estoppel” (1986) 49 The Modern
Law Review 251 <http://www.jstor.org/stable/1096299>
7 Ram Pravesh Singh and Others v. State of Bihar and Others [(2006) 8 SCC 381]; Navjyoti
Co-Op. Group Housing Society V. Union of India (1992) 4 SCC 477.
8 For detail see nn. 23-27 infra.
? Section 24 of the Interim Constitution provides that:
“[E]very person shall have the right to:
(a) lawful administrative action where any of his or her rights or interests is
affected or threatened;
(b) procedurally fair administrative action where any of his or her rights or
interests or legitimate expectations is affected or threatened,
(c) be furnished with reasons in writing for administrative action which affects
any of his or her rights or interests unless the reasons for such have been made
public; and
(d) administrative action which is justifiable in relation to the reasons given
for it where any of his or her rights is affected or threatened” (emphasis added)
1 Halsbury's Laws of England, Fourth Edition, Volumel(1) p. 151.

-330-



The Supreme Court of the Islamic Republic of Pakistan

“Legitimate expectations: A person may have a legitimate
expectation of being treated in a certain way by an administrative
authority even though he has no legal right in private law to
receive such treatment. The expectation may arise either from a
representation or promise made by the authority, including an
implied representation, or from consistent past practice. The
existence of a legitimate expectation may have a number of
different consequences; it may give locus standi to seek leave
to apply for judicial review, it may mean that the authority
ought not to act so as to defeat the expectation without some
overriding reason of public policy to justify its doing so; or it
may mean that, if the authority proposes to defeat a person’s
legitimate expectations, it must afford him an opportunity
to make representation on the matter''. The courts also
distinguish, for example in licensing cases, between original
applications, to renew and revocations; a party who has been
granted a licence may have legitimate expectation that it will
be renewed unless there is some good reason not to do so, and
may therefore be entitled to greater procedural protection than
a mere applicant for a grant.”

There are divergent opinions regarding the jurisprudential
basis of the doctrine, whether the doctrine is based on the principles of
reasonableness and fairness'?, or it flows from the principle of ‘estoppel’.
In this regard Gabriele Ganz after examining the views expressed in the
cases decided by eminent judges concludes that different interpretations of
the doctrine lead to conflicting judgments, or sometimes conflicting views

' Uzma Manzoor and others vs. Vice-Chancellor Khushal Khan Khattak University,
Karak and others 2022 SCMR 694

12 See e.g. R v Secretary of State of Home Department ex p Khan [[1984] 1 WLR 1337.
In R v Inland Revenue Commissioners ex p Unilever [1996] STC 681, 695 where Simon
Brown LJ suggested “I regard [abuse of power cases exemplified by R v Inland Revenue
Commissioners ex p MFK Underwriters [1990] 1 WLR 1545] as essentially but a head
of Wednesbury unreasonableness, but not essentially exhaustive of the grounds upon
which a successful substantive unfairness challenge may be based.” See also; R v Inland
Revenue Commissioners ex p MFK Underwriting [1990] 1 WLR 1545, 1570 per Bingham
LJ; in CCSU v Minister of Civil Servants [1985] AC 374, 415 Lord Roskill described
legitimate expectation as a “manifestation of the duty to act fairly”. See further, Mullan,
D.J. “Fairness: The New Natural Justice?” The University of Toronto Law Journal, Vol.
25, No. 3. (Summer, 1975), pp. 281-316.
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in the same decision'’.

The concept of legitimate expectation first stepped into the English
Law in Schmidt v. Secretary of State for Home Affairs" wherein Lord
Denning observed that an alien who had been given leave’ to enter the
United Kingdom for a limited period had a legitimate expectation of being
allowed to stay for the permitted time and if that permission was revoked
before the time expires, that alien ought to be given an opportunity of
making representations.

Sine then, slow but steadily the concept has been considered in a
number of cases”. In A.G. of Hong Kong v. Ng Yeun shiu'®, Lord Fraser said
that the principle that public authority was bound by its undertakings as to
the procedure it would follow, provided they did not conflict with its duty,
was applicable to the undertaking given by the government. Later on in
Council of Civil Service Unions and others v. Minister for the Civil Service
(GCHQ case)", a question arose whether the decision of the Minister
withdrawing the right to trade union membership without consulting the
staff which according to the appellant was his legitimate expectation
arising from the existence of a regular practice of consultation was valid.
It was contended that the Minister had a duty to consult the staff as per
the existing practice and that though the employee did not have a legal
right; he had a legitimate expectation that the existing practice would be
followed. On behalf of the Minister on the basis of the evidence produced,
it was contended that the decision not to consult was taken for reasons of
national security. The Court held that an aggrieved person(s) has right to
peruse judicial recourse when a public body changes its past and consisting
practice detrimental to the interest of such a person. Therefore, prior to
taking any decision consultation with the aggrieved person(s) was held
necessary.

The role of the doctrine up to the GCHQ case'® appears to provide
opportunity of hearing before taking adverse decision. However, the scope

13 Ganz, G. “Legitimate Expectation: A Confusion of Concepts”, in C. Harlow (ed.), Public
Law and Politics, London: Sweet & Maxwell, 1986, pp. 145-150.

4 (1969) 2 Ch. 149.

15 For example, Breen v. Amalgamated Engineering Union and Others 1971] 2 Law
Reports Queen Bench Division 175.

167198312 A.C. 629.

17(1984) Vol. 3 Al E.R. 359.

18 Ibid.
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of the doctrine found further expansion in R v. Secretary of State for the
Home Department. ex parte Ruddock and others", Taylor, J. after referring
to the ratio laid down in some of the above cases came to the conclusion
that the application of the doctrine cannot be only to the extent of ‘Right to
be heard’ and substantive relief, particular to the facts of the case may also
be granted.

After analysing some of the above discussed cases H.W.R. Wade,
observes:

“These are revealing decisions. They show that the courts now
expect government departments to honour their published
statements or else to treat the citizen with the fullest personal
consideration. Unfairness in the form of unreasonableness here
comes close to unfairness in the form of violation of natural
justice, and the doctrine of legitimate expectation can operate
in both contexts. It is obvious, furthermore, that this principle of
substantive, as opposed to procedural, fairness may undermine
some of the established rules about estoppel and misleading
advice, which tend to operate unfairly. Lord Scarman has
stated emphatically that unfairness in the purported exercise of
a power can amount to an abuse or excess of power, and this
seems likely to develop into an important general doctrine.”*

It may be said that the doctrine has its roots in rule of law, natural
justice and estoppel, simultaneously. The doctrine is much focused on
the principle of ‘legal certainty’*' rather than on ‘principle of legality’.
It 1s used against statutory bodies and government authorities on whose
representations or promises, parties or citizens act and some detrimental
consequences ensue because of refusal of authorities to fulfil their promises
or honour their commitments. In this context, Supreme Court of India in
the case Chanchal Goyal (Dr) v. State of Rajasthan® observed that the
principle at the root of the doctrine is Rule of Law, which requires regularity,
predictability, and certainly the government’s dealing with the public.

1971987] 2 AIlE R 518.
20Wade, H.W.R., Administrative Law, Sixth Edition, Oxford Universty Press. 1988, p.424.

2 See nn. 32,61 infra.
22(2003) 3 SCC 485.
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Procedural and Substantive Legitimate Expectations:

The doctrine has remained in baffling and bewildering position in
the past, since the jurisprudential footings have become crystallised, the
Courts acknowledge it as an important doctrine in developing the law of
judicial review. Legitimate expectation can provide a sufficient interest to
enable one who cannot point to the existence of a substantive/procedural
right to obtain the leave of the court to apply for judicial review. In R v
North and East Devon Health Authority, ex parte Coughlan (Coughlan)®,
the landmark decision in the development of doctrine, Lord Woolfidentified
three categories of legitimate expectations:

1. Whether it was necessary for the public authority to bear in mind
its previous policy? Here the court will be confined to determine the
rationality of the decision*.

2. When the court considers that promise or practice of such authority
induced legitimate expectation the court will, by itself presume
that ‘right to be heard’ is there, until overriding public interest is
established by said authority.

3. When the court considers that a lawful promise or practice has
induced a legitimate expectation of a benefit which is substantive, not
simply procedural, authority now establishes that here too the court
will in a proper case decide whether to frustrate the expectation is so
unfair that to take a new and different course will amount to an abuse
of power. Here, once the legitimacy of the expectation is established,
the court will have the task of weighing the requirements of fairness
against any overriding interest relied upon for the change of policy.

The Court of Appeal also considered the aforementioned concept in
R (on the application of Bibi) v London Borough of Newham?, and accepted
that it had jurisdiction to protect a substantive legitimate expectation
but adopted a somewhat different approach from the approach taken in
Coughlan case?®. In a joint judgment the court said:

31200111 QB 213.

2* In Union of India & Others v. M/s Graphic Industries Co. & Others, it has been held
that the letter written by an authority to the private persons cannot give rise to a legitimate
expectation.

2 [2001] EWCA Civ 607.

26 See n 23 supra
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“In all legitimate expectation cases, whether substantive or
procedural, three practical questions arise. The first question
is to what has the public authority, whether by practice or by
promise, committed itself; the second is whether the authority
has acted or proposes to act unlawfully in relation to its
commitment; the third is what the court should do.” (emphasis
added)

In M/s. Motilal Padampat Sugar Mills Co.Ltd. v. State of Uttar
Pradesh & Ors.?” Supreme Court of India, while granting substantive
legitimate expectations, emphatically ruled that the Government is neither
exempted from liability to carry out a representation made nor can it claim to
be the judge of its own obligation to the citizen on an ex parte appraisement
of the circumstances in which the obligation has arisen.

Legitimate Expectations---Grounds of Refusal
1. Overriding Public Interest

In public law in certain situations, relief to the parties aggrieved
by action or promises of public authorities can be granted on the doctrine
of ‘legitimate expectations’ but when grant of such relief is likely to harm
larger public interest; the doctrine cannot be allowed to be pressed into
service.”®

2. Change in Statutory Law

The doctrine of legitimate expectation being a concept of equity can
not outweigh the statutory law; hence the change in statute can extinguish
such expectations. In the case of Madras City Wine Merchant Association
V/s State of Tamil Nadu®, the matter related to the renewal of liquor licenses
rule which were statutorily altered. It was therefore held that the repeal
being a result of a change in the policy by legislation, the principle of
non-arbitrariness was not invokable.

3. Ultra Vires

There has been established rule that an authority can not do more
than its statutory power. The competence of the authority is always a key

27[(1979) 2 SCC 409]; Southern Petrochemical Industries Co. Ltd. V. Electricity Inspector
E.T.I1.O. (2007) 4 MLJ 723 (SC)

28 Kuldeep Singh v. Govt. of NCT of Delhi (2006) 5 SCC 702

#(1994) 5 SCC 5009.
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factor in the determination of legitimacy of expectations and valid ground
for the same refusal of the same. According to Peter Gibson L.J., in Rowland
v. Environmental Agency™®, the action must fail as legitimate expectations
could only be granted against lawful claims.

However, in U.K. where the applicant was granted a lease for 22
years by an authority that did not have the power to do so. It was only
made known to the applicant at the time of renewal of the lease, when
negotiations had already reached an advanced stage. While the court of
appeal accepted the argument that the option to renew the lease could not
be exercised (as beyond the local authority’s power), it noticed that it was
unjust that such authorities could take advantage of their own wrong.’! The
European Court of Human Rights however did not accept this argument
and awarded damages as it found on facts that this action did not in any
way go against public interest, nor did it prejudice the statutory duties of
the authority.

4. Legislative Instruments

The other important and settled limitation on the doctrine is that
it being the principle of equity can not be invoked against legislative
instruments??.

5. Doctrine of Balancing

When the expectations pleaded are legitimate then the ‘balancing
test’ is applied and the consequences of grant and refusal of the relief are
assessed, and overriding public interest can out weigh the relief sought,
no matter being legitimate. In this context, in Rowland v. Environmental
Agency** involved a part of the Thames River, known as ‘Hedsor Water’,
which the relevant authorities declared open for exercise of public navigation
rights. Initially however, the authorities by regular and consistent practice
had accepted that such rights did not exist. The Court of Appeal said that
although the expectations were legitimate, the action must fail. According
to Peter Gibson L.J., the action failed as legitimate expectations could only
be granted against lawful claims. Although May L.J., (like Menace L.J.)

39 [(2003) EWCA Civ. 1885].

31 Compare Indian Supreme Court’s view n. 27 supra.
* Stretch v. U. K. [(2004) 38 EHRR 12].

332000 SCMR 112.

34 [(2003) EWCA Civ. 1885].
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came to the same conclusion, they refused to accept legal incapacity as an
automatic answer against legitimate expectation (amounting to convention
right). They sought a kind of a balance where while allowing the Hedsor
water to be open to rights of navigation, such use would not be actively
encouraged by the authority. It was held that, however, there was no need
to restrict such ‘balancing’ to cases where the right was one protected under
the convention. It could be extended to all cases where the unlawful action
was not adverse to public interest. The same test was considered by the
Supreme Court of India in MRF Ltd., Kottayam v. Asstt. Commissioner
(Assessment) Sales Tax & Ors.”, wherein the State of Kerala issued
notification granting exemption for expansion in the manufacture of certain
products including rubber-based goods. The assessee manufacturer relying
on that introduction of exemption commenced commercial production after
investing huge amount. This concession was granted for a fixed period
of seven years. But during the currency of the period of exemption the
State Government issued another notification excluding the formation of
a compound rubber from the definition of “manufacture” for the purpose
of the original exemption notification this Court after review of the cases
on the subject invoked the principle of promissory estoppel and also the
legitimate expectation and found that the revocation of the exemption
granted for a period of seven years by the State Government was arbitrary,
unjust and unreasonable and was liable to be quashed. It was observed as
follows:

“This Court in E.P. Royappa v. State of T.N.3® observed that
where an act is arbitrary, it is implicit in it that it is unequal
both according to political logic and constitutional law and is
therefore violative of Article 14. Equity that arises in favour
of a party as a result of a representation made by the State is
founded on the basic concept of “justice and fair play”.

Doctrine of Legitimate Expectations in Pakistan

It is quite clear from the above discussion that the doctrine is so
broad and nebulous that its application has been very much puzzling and
uncertain until Coughlan case.’” However in Pakistan, early on the situation
has been puzzling and ambiguous as the courts assumed vested right and

3 1(2006) 8 SCC 702].
3 1(1974) 4 SCC 3]. See also, J.P. Bansal v. State of Rajasthan [(2003) 5 SCC 134.
37 See n. 23 supra.
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legitimate expectations something analogous with different terminology?®.
In some instances terms like ‘unreasonable legitimate expectations’ or
‘legitimate expectations have no backing of law’** have been used. In some
cases legitimate expectations have been equated with vested right*. An
oft cited passage from the ratio decidendi of the case Shafique Ahmed and
others v. Government of Punjab and others*' is worth quoting:-

The legitimate expectation set up by the petitioners is neither
reasonable nor has the backing of any law. It also cannot be based
on any rule or the prospectus of the Government Medical Colleges in
the Punjab because the same is revised yearly to update the changes
and contains in-built provisions to the effect that the students of the
medical colleges shall be bound to abide by the rules and regulations
laid down therein and the changes issued by the Government of the
Punjab from time to time and the Government of the Punjab reserves
the right of additions and alterations of any rule in the prospectus at
any stage.

Firstly, expectations can be legitimate/reasonable or illegitimate/
unreasonable®, and when according to the Court expectations are legitimate

3 Mian Farooq Ahmad v. Privatization Commission 2006 C L D 1; Amir Gul v.University
Of Health Sciecnes, P L D 2008 Lahore 211. Pakistan Telecommunication Employees
Trust (Ptet) Through M.D., Islamabad And Others v. Muhammad Arif and Others 2015
SCMR 1472.

3 Shafique Ahmed and others v. Government of Punjab and others PLD 2004 SC 168;
Muhammad Umar Wahid and others v. University of Health Sciences Lahore and other
PLD 2006 SC 300.

4 Mian Farooq Ahmad v. Privatization Commission 2006 C L D 1, wherein it was held;
the doctrine of legitimate expectations exists in public law to safeguard vested rights
conferred by law. In the present case, however, the plaintiff has been unable to show any
statutory or legal instrument conferring the claimed legal right. Same view was taken in
Miss Farzana Qadir v. Province of Sindh 2000 P L C (C.S.) 225. Contrary view: Khan
M. Mutiur Rahman and Others v. Government of Pakistan through Secretary, Ministry of
Finance (Revenue Division), Government of Pakistan, Islamabad and others, 2006 P L C
(C.S) 564; Salman Adil Siddiqui v. Province Of Sindh 2008 P L C (C.S.) 220.

“PLD 2004 SC 168; Rashid Nawaz and 7 others v. University of the Punjab through Vice-
Chancellor, Lahore and 3 others; PLD 2007 Lahore 78; Adnan Tariq v. Vice-Chancellor of
the University of Punjab, PLD 1993 Lahore 341. It may be ccompared with Lord Scarman’s
view that the controlling factor in determining whether the exercise of prerogative power
is subject to judicial review is not its source but its subject matter’. In re: Preston, 1985
AC 835 (HL).

“ Lord Diplock attempted to differentiate legitimate expectation from reasonable
expectations in GCHQ(n. 17 supra) at pp. 408-409.
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then, what we have learnt from the above discussed cases, can only be
denied on the ground of overwhelming public interest, by analysing the
given proposition, using ‘balancing test’. Secondly, when the expectations
are legitimate then why they are unreasonable---has not been explained
anywhere in the judgment. According to Wade*, policy statements can
create as well as extinguish the legitimate expectations. Therefore, in effect
when an express provision in the prospectus itself declares that it is subject
to change it ends to legitimately expect that it will never be changed.
Thirdly, the grounds for the pleading legitimate expectations are available
in some cases where the expectant has an interest in the matter prayed
for but such interest is short of right. Therefore, to say that expectations
have no backing of law (rather than representation, promise or consistent
past practice of the public authority) has no relevance to the application of
doctrine of legitimate/reasonable expectations*.

On other occasions, once again the difference between expectations
and vested right became meaningless and it might give rise to detrimental
effects®. Sabihuddin Ahmad J. (Chief Justice Karachi High Court) in Miss
Farzana Qadir v. Province of Sindh*® somewhat overlooked the difference
between legitimate expectations and vested right, as he held:-

“[The referred] judgments clearly indicate that when
posts, under statutory rules, are required to be filled on the
recommendation of the Public Service Commission, the advice
of the commission confers a vested right upon the nominated
candidate. Moreover, even if the commission be authorized
to recall its advice, such authority can only be exercised for a
valid reason.” [emphasis added]

However, there are certain decisions that give healthy and optimistic
gesture about the future and further development of the doctrine. The

4 See n. 20 supra.

“ The doctrine only comes into play when expectant expects some sort of benefit or
interest short of ‘Right’, see n. 11 supra.

4 All power is in Madison’s phrase, of an encroaching nature.......... Judicial power is not
immune against this human weakness. It also must be on guard against encroaching
beyond its proper bounds and not be less so since the only restraint upon it is sell
restraint.

#2000 P L C (C.S.) 225; Compare Khan M. Mutiur Rahman and Others v. Government
of Pakistan through Secretary, Ministry of Finance (Revenue Division), Government of
Pakistan, Islamabad and others, 2006 P L C (C.S) 564.

-339-



The Supreme Court of the Islamic Republic of Pakistan

case Muhammad Shakeel v. Vice-Chancellor, University Of Agriculture
Faisalabad"’, wherein promotion criteria to the next class was altered when
the student had already appeared in the examinations, in this case Saqib
Nisar J. was of the view that the petitioner had acquired a vested right and
also the legitimate expectation for his promotion to the next semester, on
the basis of previous notification which was in vogue at the time of his
appearing in the examination and passing the same and any subsequent
change in the criteria would not affect the right of the petitioner which has
earned by obtaining the required marks.

The classical application of the doctrine appears in the case Khan M.
Mutiur Rahman and Others v. Government of Pakistan through Secretary,
Ministry of Finance (Revenue Division), Government of Pakistan,
Islamabad and others* where the decision of the Service Tribunal was
not implemented by the public authority, Sabihuddin Ahmed J. while
delivering the opinion of Division Bench observed:-

“It cannot be overlooked that even in the absence of strict
legal right there is always a legitimate expectancy on the part
of a senior, competent and honest career civil servant to be
promoted to a higher position which can only be denied for
good and proper reasons. As held by the Honourable Supreme
Court in Independent Newspaper Corporation v. Chairman,
Fourth Wage Board and Implementation Tribunal (1993 SCMR
1533), conferment of statutory power on a public functionary
itself implies a restraint in operating that power and excessive
use of lawful power is itself unlawful.” [emphasis added]

In this case doctrine was applied to its spirit justly and properly
as opposed to their previous judgments®. On another occasion the same
Court emphatically applied the doctrine in the case Salman Adil Siddiqui v.
Province Of Sindh™. This time the Court fortified its decision by holding:-

“With profound respects, we are unable to uphold the view that
the recommendations of the Public Service Commission are

72005CLC 1.

#2006 P L C (C.S) 564; Rana Saglain Mahmood v. Secretary Local Government and 2
Others, 2006 P L C (C.S) 596.

4 Miss Farzana Qadir v. Province Of Sindh2000 P L C (C.S.) 225 wherein difference
between legitimate expectations and vested right was obliterated. See also n. 40 supra.
2008 PL C (C.S.) 220.
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meant to be utterly meaningless unless approval is accorded
by the appointing authority at his sweet will and pleasure in
his own time. Though such recommendations may not create
the strict vested right at least they give rise to a legitimate
expectation and it is well-settled that the commendations of
such a body ordained by the Constitution cannot be brushed
aside except for very good reasons as repeatedly held by the
superior Courts.” [emphasis added]

On the other hand the most oblivious application of doctrine can
be depicted in a recent case Amir Gul v.University Of Health Sciecnes,
Lahore through Vice-Chancellor and another’', wherein a student was
asked to appear in different subjects in the supplementary examination
than the subjects in which he had appeared in the previous examination.
The Division Bench of Lahore High Court refused to grant his legitimate
expectation relying upon Shafique Ahmad and Rashid Nawaz cases. Both
the cases relied upon as discussed above’? have different facts and the ratio
decidendi than the instant case and, by any stretch of imagination they do
not appear to be extendable to the present case. The basic role of doctrine
1s to pose a constant check on the administrative bodies that they should act
fairly and above board while dealing with the public. However, there has
not been a single reported case in which the jurisprudential footings of the
doctrine of legitimate expectations have ever been discussed or guidelines
have been set by the superior courts that under what circumstances the
doctrine can be invoked/ refused. Most of the cases have been dealt
separately based on facts and coherent approach has not been developed so
far.

It is only in 2007, Zahid Hussain Bukhari J. (now the Chief Justice
Lahore High Court) has made a informal attempt to explore the spirit of
the doctrine in a case where the Chief Minister approved a ‘Road widening
Scheme,’ included it in Annual Development Programme, budget allocations
was made and orders were issued to this effect. Therefore, it was held

STPL D 2008 Lahore 211. See also, Maria Saeed v. Vice-Chancellor, University of Health
Science, Lahore, 2006 M L D 25, the case comes in sharp contrast with the present case,
wherein one of the judge (in the above referred case) being the member of Division
Bench in this case too, allowed the petitioner to take another attempt in the examination
from which she was deprived by the changed policy, mainly relying on the Doctrine of
Legitimate Expectations.

52 See n. 39 supra.
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that the scheme in the circumstances was not to be dropped, cancelled or
substituted. Convenience, public good and welfare of people being the main
objective of democratic set-up and any such scheme aimed at development
of area was to be implemented and carried out. Approval of scheme had
given rise to hopes and expectation not only to petitioner but to the local
population about its implementation.>® The doctrine was applied to save the
‘public interest” whereas its proper domain is to ‘save individual’s interest’
that is short of right and not in conflict with the overriding public welfare.
In another case, Federation of Pakistan through Secretary, Government
of Pakistan Establishment Division, Islamabad and another v. Flt. Lt.
Farrukh Rashid (R) and another**, termination of the petitioner was set
aside by the service tribunal and upheld by the Supreme Court both on the
grounds of legitimate expectation and constitutional right of equality. In
this case legitimate expectation was considered an independent and valid
ground along with other grounds and substantive relief was given.

There other important issue is the refusal of legitimate expectations,
in such cases in India and United Kingdom court recognised the legitimacy
or reasonableness of the expectations but refused on the grounds overriding
public interest, ultra vires and change in statutory law or by using balancing
test. In Pakistan, in most of the cases, the Court considered it sufficient
to declare that petitioner has no legitimate expectations®. Whereas in the
Indian context, we have observed that while granting substantive relief
Supreme Court of India remarked that once public servant has exercised
his (lawful) authority in such a way that it created legitimate expectations
in the mind of the expectant then it would amount to be (Government)
judge in its own cause, therefore matter would not be referred to the public
authorities for reconsideration but it will be decided by the court.>

33 Makhdoom Muhammad Mukhtar, Member Provincial Assembly, Punjab v. Province Of
Punjab Through Principal Secretary To Chief Minister, Punjab, Lahore and 2 Others, P L
D 2007 Lahore 61.

342008 SCMR 544.

55 Exceptions are only few cases, Muhammad Ilyas v. Baha-ud-Din Zikria University,
Multan and another 2005 SCMR 961; Rashid Nawaz and 7 others v. University of the
Punjab through Vice-Chancellor, Lahore and 3 others, PLD 2007 Lahore 78; Miss Sarah
Malik v. Federation of Pakistan through Ministry of Education, Islamabad and others,
2001 MLD 1026 and Muhammad Igbal Rafi and 2 others v. Province of Punjab, 1986
SCMR 680.

% See n. 27 supra. See also Shand Vijay & Co. v. Princess Fatima Fouzia, (1980) 1 SCR

459: (AIR 1980 SC 17).
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In another case where Government had expressly granted exemption from
certain import duties for a definite period but later on withdrew. The Court
upheld such withdrawal and refused to grant legitimate expectations of the
petitioner.”” Further, change in the statute can extinguish any legitimate
expectations because it being the doctrine of equity can not work against the
statute.”® In arecent case, Aatir Mahmood v. Federation of Pakistan through
Secretary, Ministry of Petroleum and Natural Resources, Islamabad and
another,”® where the petitioner was contract employee and his service was
dispensed with in accordance with terms and conditions of the contract.
Plea raised by petitioner that he had legitimate expectation to be absorbed
in service after having successfully completed training period was held not
sustainable.

Conclusion

The latest case law development suggests that the constitutional
courts in Pakistan have expanded the scope of judicial review of
administrative actions. The courts protect not only the vested rights but
also procedural and substantive legitimate expectations.

37 Government of Pakistan through Ministry of Finance and Economic Affairs And Another
V. Facto Belarus Tractors Limited, 2000SCMR112. Compare, Raja Industries (Pvt.)
Ltd. Through General Manager v. Central Board of Revenue, Government of Pakistan,
Islamabad through Chairman and 4 others, wherein competent authority issued a special
notification exempting certain goods from duty and sale tax, later on withdrawing it by
another (general) notification without notice - was struck down by the Court on the basis
of legitimate expectations along with other grounds (i.e. promissory estoppel and locus
poenitentia).

58 Zaman Cement Company (Pvt.) Ltd. V. Central Board of Revenue, 2002 S C M R 312
22008 PL C (C.S.) 127; see also, Dr. Mrs. Chanchal Goyal V/s State of Rajasthan (2003)
102 RJR 788, Indian Supreme Court observed that in a service matter unless there was
specific waiver of conditions attached to the original appointment order, mere continuance
in service did not imply such waiver. No legitimate expectation could be founded on such
unfounded impressions.
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THIRTY YEARS OF THE CONSTITUTIONAL COURT:
IMMUTABILITY OF GOALS AND DYNAMISM
OF LEGAL MEANS!

Sergey Mavrin

Vice-President of the Constitutional Court of
the Russian Federation

Abstract

The article is dedicated to 30 years anniversary of the work of the
Constitutional Court of the Russian Federation. It discusses the evolution
of legal image of the Court within this period of time, and the influence it
had on the legal system, state institutions and society.

The article concludes that the primary objective of the
Constitutional Court of the Russian Federation has been and remains
to ensure social consent, to support the trust into the state and overcome
unfair social differentiation.

' The present article is an edited translation of the original publication: Maspun, C.I1.
Tpunuare net Koncturynmnonnomy Cyny : HensMeHHOCTS 1ienieil 1 JUHaMU3M IPaBOBBIX
unctpymenros /C. I1. MaBpun// XypHan koHCTHTYIIHOHHOTO TTpaBocyaus. — 2021. - Ne 5.
-C.1-9.

-345-



The Constitutional Court of the Russian Federation

The 30th anniversary of the Constitutional Court of the Russian
Federation, of course, can be regarded in different ways: for example, not to
attach any special importance to it (after all, the Constitutional Court does
not function for the anniversaries). But it can also be regarded as solemn
event, which is a worthy reason for summing up some of the results of its
activities, which in addition, allows us to make certain assessments
and predictions not only in relation to this Court, but also in relation to
socio-legal climate in our country as a whole.

The first mention of the Constitutional Court was made in 15
December, 1990 in the Constitution of the RSFSR2. In fact, it started its work
on 30 October, 1991, when the first working meeting of the Constitutional
Court of the RSFSR took place. The forerunner of the Constitutional Court
of Russia was the Constitutional Supervision Committee of the USSR,
which nevertheless did not have the status of a judicial authority and
functioned as a specialised body of parliamentary control. However, in the
configuration of public power, created in the new Russia, it was necessary
to have an independent judicial body that could resolve constitutional and
legal disputes under conditions of the principle of separation of powers,
allowing it to function on an independent basis and determine the vector of
legal development of the country at the critical historical milestone, while
being guided exclusively by requirements of the Constitution as main and
the supreme law of the country.

The status of the highest body of judicial power given to the
Constitutional Court of Russia predetermined its independent and
non-politicised approach to resolving legal disputes on the basis of the
Constitution, which prohibits anyone from usurping power (even with
good intentions). However, at the early stage of its functioning, some of
the political strata had expectations that Constitutional Court, as a new
authority with no roots in the Soviet government system, would primarily
become an instrument of decommunisation and a tool to fight against the
Communist Party and its nomenclature, thereby clearing path to power in
the country for those who were faster than others in renouncing communism
and calling themselves democrats. However, these expectations were not
to become true, and the Constitutional Court did not become a tool in this
political struggle, which could be destructive for society and the country.
The most significant in this regard is the Judgement of the Constitutional

2 Russian Soviet Federative Socialist Republic.
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Court of the Russian Federation of 30 November 1992 No. 9-P «On the
case of checking the constitutionality of the Decrees of the President of
the Russian Federation of August 23, 1991 No. 79 “On Suspension of the
Activities of the Communist Party of the RSFSR”, of August 25, 1991 No.
90 “On the Property of the CPSU? and the Communist Party of the RSFSR”
and of November 6, 1991 No. 169 “On the activities of the CPSU and KP
RSFSR”, as well as on checking the constitutionality of the CPSU and the
CP of the RSFSR*», which was essentially a peacekeeping decision aimed
at overcoming the split in society and preventing its rooting or expansion.
With this goal in mind, this decision recognised that merging of political
party structures with state power in our country in the past was unacceptable,
but at the same time it also stated that in a democratic state it is impossible to
ban peaceful (including communist) ideology and the unification of people
with certain peaceful beliefs into an organisation. These fundamental
principles for legal democracy have become foundations of constitutional
system of Russia in accordance with the current Constitution.

From this point of view, as the Chairman of the Constitutional Court
of the Russian Federation V.D. Zorkin rightly points out, the enduring role
of the Constitution is that it lays legal foundations for social harmony in
Russia, which is based on such principles uniting the whole society as the
priority of human rights, separation of powers, the legal, social and federal
nature of the state, equality of all citizens without exception before the law
and the court, and so on’.

In turn, part 1 of Article 125 of the Constitution of Russia states that
the Constitutional Court of the Russian Federation is the highest judicial
body of constitutional supervision in the Russian Federation, exercising
judicial power through constitutional proceedings in order to protect the
foundations ofthe constitutional system, fundamental human and civil rights
and freedoms, ensuring supremacy and direct effect of the Constitution
throughout the Russian Federation. Although this definition appeared in the
constitutional text only in 2020 in reality it adequately reflects the essence
of this judicial authority throughout the entire time of its functioning, since
the Constitutional Court of the Russian Federation, being a defender of the

3 Communist Party of the Soviet Union.

4 Communist party of the RSFSR.

> 3opbkuH B.JI. IIpo6ieMbl KOHCTUTYLIMOHHO-IIPaBOBOro passurusa Poccun (x 20-meturo
Koncturyuun Poccmiickoit Penepanun) // JKypHan KOHCTUTYIMOHHOTO MpPaBOCYAMA.
2014. Ne 2. C. 1-9.
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Constitution, has always been and remains a conductor of ideas of social
harmony embedded therein, overcoming social division and unfair social
differentiation.

At the same time, it should be borne in mind that this role did
not automatically fall to the Constitutional Court of Russia; from the
moment of its establishment it was forced to seek its place in the system
of state authorities and assert itself therein. Accordingly, the institution of
constitutional justice had to take root in the Russian legal system, which,
in principle, was not familiar with judicial control over activities of state
authorities. Let me remind that for the USSR, administrative justice novel,
therefore a significant part of public law disputes was excluded from judicial
jurisdiction. The very appearance of at least some practical possibility of
judicial protection in this sphere of relations took place not earlier than
the end of the 80s, with adoption of the USSR Law “On procedure for
appealing to the Court against unlawful actions of officials infringing on
the rights of citizens” (June 30, 1987). The modern scope of the right to this
type of protection was first enshrined in the Declaration of Human Rights
and Freedoms adopted on September 5, 1991, i.e. shortly before the start of
the Constitutional Courts’ work.

The process of finding a place for the Constitutional Court in the
system of state authorities was not easy for all its participants, but today we
can say that it has been successfully completed through amendment to the
Constitution of the Russian Federation adopted in 2020°.

At the initial stage of this process, the Constitutional Court was
authorised to intervene in the process of protecting rights of a citizen
already at the earliest stage of resolving a conflict with the public
authorities in broadest sense, when the very first law enforcement decision
based on the disputed law took place. At the same time, to apply to the
Court it was enough to obtain a not a judicial, but even an administrative
decision. Probably, by fixing such an order, the constitutional legislator
believed that in order to protect the Constitution in the material socio-legal
conditions there was need for a kind of “constitutional emergency switch”
since the tasks of constitutional renewal of the legislative system, as well
as institutional, organisational and personnel reform of the judicial system

¢ Law of the Russian Federation on amendment to the Constitution of the Russian
Federation of 14 March 2020 No. 1- FKZ “On Improving the Regulation of Certain Issues
of the Organisation and Functioning of Public Power” // C3 P®. 2020. Ne 11. Cr. 1416.
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had yet to be solved, but it was impossible to allow supremacy and supreme
legal force of the Constitution to be questioned at the same time. After all,
Russia was just beginning to learn how to live under the new Constitution.

However, at the current level of development of the legal and
judicial systems of our country, there seems to be no urgent need for
unlimited opportunity to use such “emergency brake”; therefore, there is a
requirement for consistent passage of judicial instances within the system
of ordinary courts before applying to the Constitutional Court, which, in
my opinion, increases the Courts’ effectiveness, as it gets the opportunity
to study constitutional and legal problems in their “crystallised” form, and
not to invoke full power of constitutional justice to solve all legal problems,
including those that may well be solved by ordinary courts. At the same time,
citizens were also granted additional rights to challenge constitutionality of
normative acts other than laws that were previously subject to appropriate
verification only at the request of public authorities.

Along with this, the logic of development of legal and political
systems has led to the endowment of the Constitutional Court with new
constitutional powers. In accordance with the amendment to the Constitution
of the Russian Federation in 2020, the Constitutional Court of the Russian
Federation has become authorised to: verify the constitutionality of draft
laws of the Russian Federation on the amendment to the Constitution of
the Russian Federation, draft federal constitutional laws and federal laws,
as well as laws before they are signed by the President of the Russian
Federation and laws of the subjects of the Russian Federation before their
promulgation by the highest official of the subject of the Russian Federation;
to resolve the issue of the possibility of execution of decisions of interstate
bodies adopted on the basis of the provisions of international treaties of the
Russian Federation in their interpretation contrary to the Constitution of the
Russian Federation, as well as the possibility of execution of a decision of a
foreign or international (interstate) court, foreign or international arbitration
court (arbitration) imposing obligations on the Russian Federation, if this
decision contradicts fundamentals of public law and order of the Russian
Federation.

The creation of these powers in the Constitutional Court is not
accidental. It can even be said that they were “hard won” by the public
authorities, who felt the need to create high-quality judicial mechanisms for
resolving legal disputes arising within the public authorities themselves, as
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well as within the framework of the fulfilment of international obligations
assumed by Russia. As a result, the constitutional and legal modernisation
of domestic legal system carried out with direct participation of the
Constitutional Court led to modernisation of both the Constitutional Court
itself and the constitutional justice.

The thirty years that have passed since the beginning of the work
of the Constitutional Court have been marked by many events in the life of
our country, and the Constitutional Court has not remained an indifferent
observer. All significant socio-legal and political reforms (reform of
political parties, reform of electoral system, cancellation and return of
direct elections of heads of subjects of the Russian Federation, numerous
local government reforms, monetisation of benefits, pension reforms, 2020
constitutional reform etc.) were in one way or another assessed by the
Constitutional Court in the system of constitutional and legal coordinates.
Atvarious times, the Constitutional Court of the Russian Federation focused
on issues that affected interests of an individual, society and the state in
different spheres of life. At the same time, decisions of the Constitutional
Court of the Russian Federation on relevant issues in fact laid foundations
of new codified tax legislation, formed procedural legislation that meets
modern standards.

A significant number of decisions were devoted to issues of social
protection, labor and pension rights. Much has been done in the field of
citizens’ exercise of their political rights. We can confidently say that today
there is no such sphere of socio-political, economic, social life that would
not be affected by the Constitutional Court of the Russian Federation in
some way.

The Constitutional Court has considered large number of cases and
issued many judgements and decisions containing most important legal
positions subject to consideration by both legislative and law enforcement
bodies. However, the positive effect and creative potential of activity of
the Constitutional Court is not limited only to the number of complaints
considered and decisions issued as a result of their consideration seen as the
main “product” of constitutional proceedings. It is more significant in my
opinion that constitutional standards and principles formulated in decisions
of the Constitutional Court of the Russian Federation fill the legislation,
direct law enforcement practice in the right direction and thereby contribute
to constitutionalisation not only of the national legal system, but also of
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public life in our country.

In this regard, it makes sense to dwell in more detail on some
constitutional standards and principles that are of paramount importance in
the practice of the Constitutional Court of the Russian Federation.

The supremacy of the Constitution

The work of the Constitutional Court of the Russian Federation and,
in fact, its very existence is based primarily on the principle of supremacy
of the Constitution. The Constitution of the Russian Federation has the
highest legal force in the domestic legal system, direct effect; it is applied
throughout the territory of the Russian Federation (Part 1 of Article 15
of the Constitution). This short wording is not just a legal declaration,
but a statement that the content of the Constitution has direct regulatory
significance that cannot be ignored in the legal system of Russia, which
includes, in accordance with Part 4 of Article 15 of the Constitution, as
its constituent part also generally recognised principles and norms of
international law and international treaties of the Russian Federation.

In turn, with regard to, conventionally speaking, the “international”
part of the Russian legal system, Article 79 of the Constitution of Russia
was supplemented during the constitutional reform of 2020 by the norm
that decisions of interstate bodies adopted on the basis of the provisions
of international treaties of the Russian Federation in their interpretation
contrary to the Constitution of the Russian Federation are not subject to
execution in the Russian Federation.

This change has its source in the legal positions of the Constitutional
Court of the Russian Federation, specifying the principle of supremacy of
the Constitution’ and the special regulation based thereupon provided for by

7 Judgement of 6 December 2013 No. 27-11/2013 “In the case on the review of
constitutionality of the provisions of Article 11 and Items 3 and 4 of Section 4 of Article
392 of the Civil Procedure Code of the Russian Federation in connection with the request
of the Presidium of Leningrad Circuit Military Court”; Judgement of the Constitutional
Court of the Russian Federation of 14 July 2015 No. 21-I1/2015 “In the case concerning
the review of constitutionality of the provisions of Article 1 of the Federal Law “On
Ratification of the Convention for the Protection of Human Rights and Fundamental
Freedoms and Protocols thereto”, Items 1 and 2 of Article 32 of the Federal Law “On
International Treaties of the Russian Federation”, Sections 1 and 4 of Article 11, Item 4 of
Section 4 of Article 392 of the Civil Procedure Code of the Russian Federation, Sections
1 and 4 of Article 13, Item 4 of Section 3 of Article 311 of the Arbitration Procedure Code
of the Russian Federation, Sections 1 and 4 of Article 15, Item 4 of Section 1 of Article
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the Federal Constitutional Law “On the Constitutional Court of the Russian
Federation”. The transfer of relevant regulation directly to the level of the
Constitution is a natural step towards purely legal resolution of conflicts
arising during the perception by the domestic constitutional legal order of
the decisions of supranational bodies for the protection of human rights,
which contain, in fact, a new interpretation of international human rights
treaties in relation to obligations of the Russian Federation in a particular
case. It is for such cases that the Constitution has established a transparent,
predictable model for resolving specific legal conflict, corresponding to
principle of legal certainty, whereas in a number of European states that
have also encountered relevant conflicts, similar procedures are formulated
most often only in decisions of national constitutional courts and legal
doctrine.

Atthesametime, the very appeal to the Constitutional Courtregarding
possibility of implementing certain supranational acts of interpretation in
the Russian Federation is a sui generis last resort when political or ordinary
law enforcement procedures become insufficient. By 2021, there were
two such situations in the Court’s practice related to the decisions of the
European Court of Human Rights. They concerned possibility of executing,
in accordance with the Constitution, the judgements of the European Court
of Human Rights on the complaints of Anchugov and Gladkov v. Russia®
and OAO “Neftyanaya kompaniya” Yukos v. Russia’.

In the Judgement of 19 April 2016 No 12-P the Constitutional Court
of the Russian Federation has recognised execution of the judgement of
the European Court of Human Rights in the case Anchugov and Gladkov v.
Russia as possible insofar as “in accordance with Article 32 (Part 3) of the
Constitution of the Russian Federation and the detailing provisions of the
Criminal Code of the Russian Federation generally exclude punishment in
the form of deprivation of liberty and thereby disenfranchisement of convicts

350 of the Administrative Judicial Proceedings Code of the Russian Federation and Item
2 of Section 4 of Article 413 of the Criminal Procedure Code of the Russian Federation
in connection with the request of a group of deputies of the State Duma”. // http://www.
ksrf.ru

8 3oppkuH B.JI. [Ipo6iaeMbl KOHCTUTYIIHOHHO-TIPABOBOTO pas3utHs Poccuu (k 20-1eTHi0
Koncturymuu Poccuiickoit deaeparuu) // XKypHan KOHCTHTYIIMOHHOTO IPAaBOCYIHUS.
2014. Ne 2. C. 1-9.

? BopekuH B.JI. TIpo6reMbl KOHCTHTYIIMOHHO-IPABOBOTO pa3BuTHs Poccuu (k 20-meTuro
Koncturyuu Poccuiickoit deaeparuu) // XKypHan KOHCTHTYIIMOHHOTO IPAaBOCYIHUS.
2014. Ne 2. C. 1-9.
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who have committed minor crimes for the first time; while deprivation
of liberty for crimes of medium gravity and grave crimes as more severe
types of punishment from among those provided by the Special Part of
this Code for commission of corresponding crime, is imposed by a court
sentence and therefore entails disenfranchisement only if a less severe type
of punishment cannot ensure achievement of the goals of punishment.”

Thus, although constitutional and legal obstacles have arisen for
the execution of judgement of the European Court of Human Rights by
authorised authorities in the Russian Federation, the Constitutional Court of
the Russian Federation nevertheless proposed a version of such execution
acceptable for Russian legal order. As a result, in 2019 the Committee
of Ministers of the Council of Europe considered the said ECtHR ruling
executed (Resolution CM/ResDH(2019)240 of 25 September 2019). The
resolution of CMCE testifies to legal recognition of bona fide nature of the
actions of the Constitutional Court of the Russian Federation to resolve the
conflict between an act of interpretation of an international agreement and
the provision of Article 32 of the Constitution of Russia.

It is necessary to note the very important position that the
Constitutional Court expressed at the same time in relation to the concept
of supremacy of the Constitution in Russia. He pointed out that decisions of
the ECtHR based on the interpretation of the Convention for the Protection
of Human Rights and Fundamental Freedoms, including those containing
proposals regarding any changes to national legal norms, do not cancel
priority of the Constitution of the Russian Federation for the Russian legal
system, and therefore — in the context of its Article 15 (Part 1 and 4) —
are subject to implementation on the basis of the principle of supremacy
and supreme legal force of the Constitution of the Russian Federation
in the legal system of Russia, of which international legal acts are an
integral part. Among such acts, by the way, was the Convention for the
Protection of Human Rights and Fundamental Freedoms itself, which, as
an international treaty of the Russian Federation, had greater legal force in
the law enforcement process than federal law, but not equal or greater than
the legal force of the Constitution of the Russian Federation.

At the same time, the Constitutional Court of the Russian Federation
noted that the interaction of the European conventional and the Russian
constitutional legal orders is impossible in conditions of subordination,
since only dialogue between different legal systems serves as the basis for
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their proper balance; and the effectiveness of the norms of the Convention
in the Russian constitutional legal order largely depends on respect of the
national constitutional identity by the ECtHR. Recognising fundamental
importance of the European system for the protection of human rights
and freedoms, to which the judgements of the European Court of Human
Rights are part, the Constitutional Court of the Russian Federation was
ready to search for legitimate compromise in order to maintain this system,
reserving the determination of the degree of its readiness for it, since it is
the Constitution of the Russian Federation that outlines the boundaries of
compromise in this matter.

At the end of 2020, the Constitutional Court considered the case
at the request of the Ministry of Justice of the Russian Federation for
clarification of the Judgement of the Constitutional Court of the Russian
Federation of 27 March 2012 No. 8-P'°, The subject of consideration was the
question regarding possibility of temporary application of such provisions
of international treaties of the Russian Federation, that provide for transfer
of disputes between the Russian Federation and foreign investors to
international arbitration and thereby for exclusion of these disputes from
jurisdiction of Russian courts.

Scholars note'! that it is the national regulation that plays key
role in the implementation of the mechanism of temporary application of
international treaties. At the same time, the national practice of temporary
application of international treaties before their entry into force or
ratification is quite diverse. Accordingly, the Ministry of Justice of the
Russian Federation had a reasonable question about how to solve the
problem of guaranteeing the protection of the right to fair trial in absence
of clear mechanism for interaction of national and international norms on
this issue.

Based on requirements of supremacy of the national Constitution and

10 Decision of the Constitutional Court of the Russian Federation of 24 December 2020
No. 2867-0-P/2020 on Clarification of the Judgement of the Constitutional Court
of the Russian Federation of 27 March 2012 No. 8-IT in the Case on the Review of
Constitutionality of Article 23, para. 1 of the Federal Law “On International Treaties of the
Russian Federation” in connection with the application of the Government of the Russian
Federation // http://www.ksrf.ru

11 3oppkuH B.J1. TIpoGrieMbl KOHCTUTYTHOHHO-TIPABOBOTO pa3BuTHsi Poccuu (k 20-1eTHro
Koncturyuu Poccuiickoit ®eneparun) //JKypHaa KOHCTHTYIHOHHOTO IPAaBOCYIHUS.
2014. Ne 2. C. 1-9.
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presumption of guaranteed protection of rights and freedoms by the Basic
Law, the Constitutional Court came to the following conclusions. Firstly, it
was noted that possibility of temporary application of an international treaty
is conditioned by fulfilment of requirements established by the Constitution
of the Russian Federation as regards procedure for its implementation
into the Russian legal system; the strict observance of which is associated
with the acquisition of binding force by provisions of international treaty.
Secondly, within the meaning of Articles 15 (Parts 1 and 4), 79 and 125
(Part 6) of the Constitution of the Russian Federation, Russia has no right
to conclude international treaties that do not comply with the Constitution
of the Russian Federation, and the rules of an international treaty, if they
violate constitutional provisions (which are undoubtedly of particular
importance), cannot and they should not be applied in its legal system
based on the supremacy of the Constitution of the Russian Federation.

Further, interpreting the principle of supremacy of the Constitution
of the Russian Federation, the Court concluded that signing on behalf of
the Russian Federation under decision of the Government of the Russian
Federation of an international treaty subject to ratification and providing
for its temporary application, obviously cannot mean the consent of the
Government of the Russian Federation to extend provisions on temporary
application of an international treaty to its norms affecting exclusive powers
of the federal Parliament. Accordingly, the first factor influencing the
mechanism of temporary application of international treaties in the Russian
Federation is the operation of the principle of separation of powers. The
second factor is the obligation of the State to guarantee protection of rights,
including the right to judicial protection. In this regard, the Court stated
as follows: The Russian Federation is obliged to ensure, through justice
that meets the requirements of justice, effective protection of constitutional
rights and freedoms exercised on its territory by both Russian and foreign
persons. At the same time, the right of State to exercise judicial jurisdiction
within its territory with respect to legal disputes arising therein and the
resulting legislative prerogative to allow resolution of such disputes in
foreign and international jurisdictions are integral components of State
sovereignty.

Constitutional capacity of the state

Currently, various legal researches often reproduce arguments
about the priority value of law, which is often opposed to the value of state,
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which, by the way, is one of the active creators of considerable volume of
modern law. Within this approach it seems that the topic of value of state
still does not receive proper coverage, or is simply silenced. However, both
law and state are inseparable and equally great achievements of human
development. Only a capable State can be legal, democratic and social,
providing its citizens with opportunities for development of their human
potential. Thomas Hobbes, one of the outstanding thinkers of the XVII
century, warned against destruction of state capable of curbing open war of
all against all and preventing return to a natural, pre-political state.

In this sense, it can be argued that any state authority faces the task
of uniting people capable of living together and living under the law. This
is especially important for Russia, because here the state has always played
such consolidating role. In this regard, the importance of state power for
preserving the unity of the country and saving Russia as the highest value
of its people can hardly be overestimated. The provisions of Article 67.1
of the Constitution of the Russian Federation are also consonant to this,
emphasising special role of state unity preserved throughout millennial
history of our Motherland.

The Russian state as an organisation of the entire multinational
people of Russia, is a special value that requires adequate protection,
strong and capable state institutions. At the same time, a strong state is
not identical with conservation and stagnation; it should not be reduced to
prohibitions and restrictions. On the contrary, the state power functioning
in full force is the one that does not take away the space for free breathing
from society. Only under such conditions consistent progress is possible,
taking into account the formula of liberal measures and strong government
that is still relevant today. Thus, the protection of strong statehood becomes
urgent task of society that strives to ensure that all its members are able to
exercise their rights and freedoms.

At the same time, the idea of a strong State does not mean that State
power shall be beyond the rule of law principle. It is important to remember
that it is valuable to preserve not Russia as such, but the legal democratic
Russian Federation as prescribed by the Basic Law. We must not forget that
strong government, which is so necessary for Russia, cannot be equated
with “totalitarian power”. On the contrary, as I. A. Ilyin noted, it should be
not extra-legal or super-legal, but formalised by law, serving under the law
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and with its help'?. Understood in this way, a strong state power is thereby
opposed to arbitrariness. The Constitution of the Russian Federation was
and remains a barrier to all kinds of its negative manifestations.

Consistently implementing this idea, the Constitutional Court
of the Russian Federation in its practice has always supported measures
aimed at strengthening capacity of the state and public authorities at one or
another historical stage so that they can fulfil their constitutional purpose
and duty to recognise, observe and protect human and civil rights and
freedoms (Article 2 of the Constitution of the Russian Federation). Here
it is appropriate to recall the most diverse decisions of the Constitutional
Court of the Russian Federation: on cancellation and return of direct
elections of the heads of constituent entities of the Russian Federation'3,
on compensation of kindergarten fees'4, on housing for victims of political
repression’®, and others. In all these decisions, the Court proceeded from

2 Unpun U.A. O cunbro# Bnactu // Uneun U.A. O rpsayiieit Poccun. 30paHHbIe cTaThH
/ mox pen. H.IL. ITonaroparkoro. M.: Boenusnar, 1993. C. 281, 283.

B Judgement of the Constitutional Court of the Russian Federation of 21 December
2005 No. 13-T1/2005 “In the case concerning the review of constitutionality of certain
provisions of the Federal Law “On Fundamental Principles of Organization of Legislative
(Representative) and Executive Bodies of State Power of the Subjects of the Russian
Federation” in connection with complaints of a number of citizens”; Judgement of the
Constitutional Court of the Russian Federation of 24 December 2012 No. 32-11/2012 “In
the case concerning the review of constitutionality of individual provisions of Federal
Laws “On General Principles of Organization of Legislative (Representative) and Executive
Bodies of State Power of the Subjects of the Russian Federation” and “On Fundamental
Guarantees of Electoral Rights and the Right to Participate in a Referendum of Citizens of
the Russian Federation” in connection with the request of a group of deputies of the State
Duma. // http://www.ksrf.ru

4 Judgement of the Constitutional Court of the Russian Federation of 15 May 2006
No. 5-11/2006 in the case concerning the review of constitutionality of the provisions
of Article 153 of the Federal Law of 22 August 2004 No. 122-®3 “On Amendments to
the Legislative Acts of the Russian Federation and Recognition as Having Lost Force
of Certain Legislative Acts of the Russian Federation in Connection with Adoption
of the Federal Laws “On Amendments to the Federal Law “On General Principles of
Organization of Legislative (Representative) and Executive Bodies of State Power of the
Subjects of the Russian Federation” and “On General Principles of Organization of the
Local Self-Government in the Russian Federation” in connection with the complaint of
the Head of the City of Tver’ and the Tver’ City Duma. // http://www.ksrf.ru

15 Judgement of the Constitutional Court of the Russian Federation of 10 December 2019
No. 39-11/2019 “In the case on the review of constitutionality of Article 13 of the Law
of the Russian Federation “On Rehabilitation of Victims of Political Repressions” and
Article 7, paras. 3 and 5; Article 8, Section 1, para. 1; Article 8, Section 2 of the Law of
the City of Moscow “On Securing the Housing Rights of the Inhabitants of the City of
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the fact that none of the levels of public power exists in isolation, only their
coordinated functioning can ensure realisation of citizens’ rights, and the
distribution of powers and expenditure obligations between them should
not make the realisation of citizens’ rights dependent solely on the presence
or absence necessary resources for this at particular level of public power,
since ensuring the realisation of citizens’ rights is a common task of all
levels of public authority.

This idea was clearly reproduced by the Constitutional Court of the
Russian Federation and also in Opinion of 16 March 2020 No. 1-Z “On
compliance with the Provisions of Chapters 1, 2 and 9 of the Constitution
of the Russian Federation, of the Provisions of the Law of the Russian
Federation on the Amendment to the Constitution of the Russian Federation
“On Improving the Regulation of Certain Issues of the Organisation and
Functioning of Public Power” that have not entered into force, as well
as on the conclusion on compliance with the Constitution of the Russian
Federation of the procedure for entry into force of Article 1 of this Law in
connection with the request of the President of the Russian Federation”,
which literally stated the following: in its functional purpose, the unity
of public power is also expressed in the fact that a person, his rights and
freedoms are the highest value, the rights and freedoms of a person and a
citizen determine the meaning, content and application of laws, the activities
of legislative and executive authorities, local self-government (Articles 2
and 18 of the Constitution of the Russian Federation), which in any case
assumes the coordinated action of various levels of public authority as a
whole for the benefit of citizens.

Maintaining mutual trust between citizens (society) and the state

A strong, capable State power, of course, cannot exist without the
constitution and the laws that develop it, without justice and respect for law
and State institutions. These elements of the State are always in the focus of
attention and are often discussed. However, there is another fundamentally
important element, without which the state is unthinkable. In this case, we
are talking about trust between the state and society, and about mutual trust.
In this regard, A. D. Gradovsky rightly noted that “the attitude of the state
to society is not the attitude of the winner to the defeated; society takes
part in the administration not because it has won any rights for itself, the

Moscow” in connection with complaints of A.L. Meissner, E.S. Mikhaylova and E.B.
Shasheva” // http://www.ksrf.ru
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state promotes the implementation of various public interests not in the
name of its supreme rights, which it once took away from society. All these
forces act in the name of solidarity of all state and public goals and in the
name of the insufficiency of each of them individually”'®. Consequently,
only if there is mutual trust between society and the state, the consistent
development of both is possible.

It should be noted that trust has no little role in ensuring compliance
with the laws. In this context precisely the Constitutional Court of the
Russian Federation has repeatedly referred to principle of maintaining
mutual trust between society and state, considering particularly issues
of legislative regulation of elections!’, the constitutional status of public
associations'®. Now the fundamental nature of the principle of mutual trust
between the state and society has found its constitutional consolidation in
Article 75.1 of the Constitution of the Russian Federation. By the way, the
Constitutional Court of the Russian Federation has already addressed this
constitutional novel in its recent decisions'’.

16 I'pamoBekuit A.JI. O COBpeMEHHOM HampaBJIeHHH TOCYIapCTBEHHbIX Hayk / CoOpanue
counnenuit A.J[. I'pagosckoro : B 9 T. CII6. : Tunorpadus M.M. CracroneBuua, 1899—
1904. T. 1. C. 33. URL.: https://www.prlib.ru/item/446348 (nata obpamienus: 13.04.2021).
17 Judgement of the Constitutional Court of the Russian Federation of 22 April 2013 No.
8-IT “In the case concerning the review of constitutionality of Articles 3, 4, Item 1 of
Section 1 of Article 134, Article 220, Section 1 of Article 259, Section 2 of Article 333 of
the Civil Procedure Code of the Russian Federation, Sub-Item «3» of Item 9 of Article 30,
Item 10 of Article 75, Items 2 and 3 of Article 77 of the Federal Law “On Fundamental
Guarantees of Electoral Rights and the Right to Participate in a Referendum of Citizens of
the Russian Federation”, Sections 4 and 5 of Article 92 of the Federal Law “On Elections
of Deputies of the State Duma of the Federal Assembly of the Russian Federation” in
connection with the complaints of A.V.Andronov, O.0.Andronova, O.B.Belov and others,
the Commissioner for Human Rights in the Russian Federation and Regional Department
of the Political Party “Spravedlivaya Rossia” in Voronezh Region”. // http://www.ksrf.ru

18 Judgement of the Constitutional Court of the Russian Federation of 8th April, 2014
No. 10-I1/2014 “In the case concerning the review of constitutionality of the provisions
of Item 6 of Article 2 and Item 7 of Article 32 of the Federal Law “On Non-Commercial
Organizations”, Section 6 of Article 29 of the Federal Law “On Public Associations” and
Section 1 of Article 19.34 of the Administrative Offences Code of the Russian Federation
in connection with complaints of the Commissioner for Human Rights in the Russian
Federation, the Foundation “Kostroma Centre of Support of Public Initiatives”, citizens
L.G.Kuz’mina, S.M.Smirensky and V.P.Yukechev”. // http://www.ksrf.ru

19 Judgement of the Constitutional Court of the Russian Federation of 26 November 2020
No. 48-11/2020 “In the case on the review of constitutionality of Article 234, para. 1 of the
Civil Code of the Russian Federation in connection with the complaint of V.V. Volkov”
and the Judgement of the Constitutional Court of the Russian Federation 26 March 2021
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Strengthening the principle of social solidarity

One of the most significant novelties of the Constitution of the
Russian Federation was the inclusion in its text the mentioning of principle
of'social solidarity. Based on constitutional values given in provisions of the
preamble to the Constitution of the Russian Federation, the constitutional
legislator has fixed in its Article 75.1 that social solidarity (among other
things) is ensured in the Russian Federation. In this regard, it is appropriate
to recall that the Constitutional Court of the Russian Federation in its
Opinion of 16 March 2020 already mentioned above noted that this norm
specifies the provisions of the Basic Law with regard to social state, and is
consistent with the principle of unacceptability of violating the rights and
freedoms of others in the exercise of their rights and freedoms. In addition,
this constitutional novel emphasizes the role of the Constitution of Russia
as a special legal form of displaying consent on those issues that unite the
whole society. In this sense, the Constitution acts as a kind of social contract,
in which the principle of social solidarity is one of the most important legal
foundations of the existence of Russian society and the state.

Today, the principle of social solidarity is undergoing a very
serious test in connection with the pandemic of new coronavirus infection
(COVID-2019). It is known that challenges of such scale require not only
coordinated and effective interaction of government institutions. In many
ways, the effectiveness of measures aimed at countering such dangerous
disease is based on unification of society, responsible attitude of citizens
both with regard to their own health and the health of others. With this in
mind, the Constitutional Court of the Russian Federation in its Judgement
of 25 December 2020 No. 49-P “In the case of checking constitutionality of
sub-item 3 of item 5 of the Decree of the Governor of the Moscow Region
“On the introduction of a high-alert regime in the Moscow Region for
the Management Bodies and Forces of the Moscow Regional Emergency
Prevention and Response System and Some measures to prevent the spread
of a new coronavirus infection (COVID-2019) in the Moscow Region”
in connection with the request of the Protvinsky Town Court of the
Moscow region” stressed that the adoption by the State of constitutionally
permissible and urgently required restrictive measures in relation to the
right to freedom of movement is aimed primarily at self-organisation of

No. 8-11/2021 “In the case on the review of constitutionality of Article 1109, para. 3 of the
Civil Code of the Russian Federation in connection with the complaint of V.A. Nosaev”
// http://'www.ksrf.ru
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society before emergence of a common threat, and thus is a manifestation
of one of the forms of social solidarity based on mutual trust between state
and society.

Maintaining balance of private and public interests

In numerous assessments of activities of the Constitutional Court of
the Russian Federation, one can often find accusations that it protects only
the state and does not take into account private interests. This understanding
seems to be very simplistic and one-sided.

First of all, one should remember that the Basic Law declares the
rights and freedoms of man and citizen to be supreme value in the Russian
Federation, determining meaning and content of all activities of public
authorities. In this respect, a person cannot be considered as an object of
state activity and is always an equal subject, in other words — a person
exists as an end in itself, and not only as means.

Accordingly, any public interest, including the interest in
strengthening the State, should be considered as derivative of the rights
and freedoms of individual, which nevertheless lose their significance
outside the state. In other words, being deprived of state protection, rights
and freedoms turn into nudum jus (“naked right”) at best, and at worst they
disappear completely. It follows that attempts to reproach Constitutional
Court of the Russian Federation for subordinating rights and freedoms to
certain state interests, as a rule, are based on the substitution of concepts,
and the opposition — often artificial — of public and private interests.
In fact, the Constitutional Court of the Russian Federation is an impartial
arbitrator who never acts out of principle of preference for one to the
detriment of the other, and the entire activity of the Constitutional Court is
permeated with desire to find balance of private and public interests, which,
as is known, is not described by the expression “either - or”.

The search for such balance is predetermined by provision of
Part 3 of Article 55 of the Constitution of the Russian Federation, which
allows restriction of rights and freedoms only to the extent necessary to
protect other public values. The initial determination of balance of private
and public interests lies, of course, with the legislator, who is presumed
to be acting in good faith®® and consequentially in accordance with the

20 See e.g.: Judgement of the Constitutional Court of the Russian Federation of 2 April
2002 No. 7-P “In the case on checking constitutionality of certain provision of the Law of
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Constitution of the Russian Federation. However, the final word on the
state of this balance is expressed by the Constitutional Court of the Russian
Federation, which is authorised to check the proportionality of the legal
restrictions imposed by the legislator.

And the activity of the Constitutional Court of the Russian
Federation to harmonise mutual rights and obligations of individual and
public authorities within judicial sphere by ensuring a balance of private
and public interests actually creates so-called peaceful environment, which
presupposes peace, interdependence and community of interests?'.

Social justice

In my opinion, the part of the practice of the Constitutional
Court of the Russian Federation that is related to protection of the social
rights of citizens deserves special attention, since it reflects the existing
demand for social justice in society to a greater extent than other parts
of the Constitutional Court’s case-law. The very existence of this request
means that judiciary as a whole, and especially its constitutional branch,
is entrusted with the function of not just legal dispute resolution, but
also the function of their fair resolution, so that they do not escalate into
extra-legal conflicts. In this sense, it should be borne in mind that while
the Constitutional Court of the Russian Federation by virtue of its purpose
and position within the system of state authorities is called upon resolving
disputes within its competence exclusively in the constitutional field, at
the same time it must find answers to very difficult issues arising upon
resolution of relevant disputes; those constitutional and legal responses to
the maximum extent should satisfy the citizens’ longing for fair justice, i.e.
in fact, be guided in their resolution by the principle of social justice.

In this regard it appears relevant to recall, by way of illustration,
the judgement of the Constitutional Court of the Russian Federation of
1 February 2021 No. 3-P «In the case on checking constitutionality of

the Krasnoyarsk Region “On the order of revocation of the deputy of the representative
municipal authority of self-government” and the Law of the Koryak Autonomous Region
“On the order of revocation of the deputy of the representative municipal authority, elected
official of the municipal authority of local self-government in the Koryak Autonomous
Region” in connection with the complaints of A. G. Zlobin and Yu. A. Khnayev”
// http://'www.ksrf.ru

2l Kosanepckuit M.M. CpaBHHTEIBHO-UCTOPHIECKOE MPABOBEICHIE U €r0 OTHOIICHHE K
COIIMOJIOTHH. MeTo/Ibl CPaBHUTENBHOTO M3y4yeHusi npasa // COOpHHK MO OOIIECTBEHHO-
opuaudeckuM Haykam. Bem. 1. CII6., 1899. C. 3.
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Article 57, part 2 item 3 of the Housing Code of the Russian Federation and
Article 17, part three of the Federal Law “On social protection of invalids
in the Russian Federation” in connection with complaint of citizen G». In
this Judgement, the Constitutional Court had to determine a fair order of
provision of housing to an invalid person suffering from a severe disease
excluding living in the same premises with the person, and was in need of
constant care. The applicant thought to obtain housing for such person —
her daughter; the relevant housing (apartment) was to be granted taking
into account the need her daughter to live with her parents, who provided
constant care to her, in terms of living space. Ordinary courts believed that
legislative provisions allowed for provision of housing only to the invalid
himself, i.e. that communal living with him or her of caretakers (parents)
was possible only in cramped conditions.

The Constitutional Court confirmed that generally the legislation
affords the right to be provided with housing for the citizen suffering from
a severe chronic disease and not to his or her relatives. At that, being
motivated by fairness and aims of social policy of the Russian Federation
(including those established constitutionally) the Court underlined that if
due to objective reasons a person cannot independently ensure dignified
quality of life he or she has the right to expect support from state and
society. The Constitution of the Russian Federation requires protecting of
human dignity as an important condition and base for other inalienable
rights and freedoms, condition of their recognition and observing.

This support is necessary for those citizens (including invalids)
who suffer from diseases excluding joint living with them in single living
premises. They need special conditions to be ensured for satisfying their
special needs and requirements, and due to their health conditions many
of them also need constant care, presence of other persons and help from
them. This is all the more true for persons recognised as legally disabled,
as it was the case of the applicant’s daughter.

Basing itself on these considerations the Constitutional Court
decided that the circumstances in which citizens of the category in question
find themselves when they are provided with housing without taking into
account their real need to live with their caretakers (guardians), may lead
to violation of constitutional provisions. Such violation may take the form
of practical forcing of persons to live in cramped conditions, when housing
provided is suitable for only one person suffering from a severe chronic
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disease, but is intended for living of both such person and the caretaker,
despite the legislative statement that it is not possible to live with a person
suffering from certain severe disease in one living premise. Another form
of such violation is forcing to discharge caretaker’s (guardians) obligations
in clearly unacceptable living conditions, where violation of rights of the
disabled person and also his or her guardian is probable or certain. Of
course, the interpretation of law leading to this conclusion would deprive
of its meaning the establishment of right to obtain social housing in urgent
order, and could hardly be recognised as meeting the fairness requirement.

In resolving this situation, the Constitutional Court has given
a constitutional interpretation of legislative provisions that excluded
violation of citizen’s rights. In particular, the Court pointed to the need of
provision of housing for the said category of citizens with due regard of
the space that would be needed to ensure not only separate living, but also
proper care, including (where needed) constant presence of a guardian; this
can be done by utilising possibility to provide living premises of increased
space. The Constitutional Court underlined that the challenged norms as
such cannot be used as grounds for refusal to provide living premises to
such citizen on the basis of space calculated for living his or her family
members (including guardian) to live together if these people take care of
such person together, and where a public entity has factual capability of
providing living premises of relevant space.

koksk

As a conclusion to this article, we can say that for thirty years the
role of the Constitutional Court of the Russian Federation has remained
unchanged as the guardian of the Constitution of Russia and the fundamental
constitutional values enshrined therein, and the conductor of underlying
ideas of peace and social harmony, mutual trust of society and the state,
social justice. I hope that this will continue to be the case.
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MUTUAL INFLUENCE OF NATIONAL CONSTITUTIONAL
JUDICIARY AND INTERSTATE COURT:
THE EXAMPLE OF THE CONSTITUTIONAL COURT OF
THE RUSSIAN FEDERATION AND THE EUROPEAN COURT
OF HUMAN RIGHTS IN THE HISTORICAL CONTEXT!

Vladimir Yaroslavtsev

Justice of the Constitutional Court of
the Russian Federation

1. Introduction

Within the Russian legal system, international treaties, along with
the Constitution of the Russian Federation, play a paramount role in the
protection of human rights and fundamental freedoms. In accordance with
the Constitution, human rights in the Russian Federation are recognised
and guaranteed in accordance with universally recognised principles and
norms of international law. At the same time, the Constitution dominates
the hierarchy of the legal system of the State. Therefore if there is a conflict
between norms of an international instrument as interpreted by an interstate
court and the Constitution, the latter has unconditional supremacy.

Where citizens aim to protect their rights they sometimes resort to
simultaneous use of both constitutional and interstate judicial mechanisms.
Such situation (as well as situation where relevant bodies encounter similar
legal issues) may result in certain discrepancy between positions of the
national constitutional jurisdiction and interstate body responsible for
interpreting the human rights instrument.

In this regard, regardless of membership of the Russian Federation
in the Council of Europe, the experience of the Russian Constitutional
Court can be useful for all members of the AACC given the proliferation of
interstate bodies for the protection of human rights.

! The present article presents further elabouration of the presentation made by Justice
V. Yaroslavtsev at the 3rd International Symposium held by the AACC Secretariat for
Research and development on 10-11 November 2021, taking into account subsequent
events.
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II. Overview

Legal concept of sovereignty has undergone major changes over
recent decades. The States frequently take part in integrative associations
which in turn inter alia establish their own judicial bodies in order to ensure
compliance with the legal acts of associations (European Union, Eurasian
Economic Community, etc.). Following development of international
human rights law, the practice of interstate human rights judicial bodies
(the European Court of Human Rights, the Inter-American Court of Human
Rights, etc.) also continuously expands. As a result, states undertake
obligations seriously affecting the national legal systems. This also applies
to the implementation of judicial protection mechanisms at the national
level.

The experience of the Russian Federation during the quarter-
century of participation in the Convention for the Protection of Human
Rights and Fundamental Freedoms will be of interest in two aspects: 1) the
methodological approach (e.g. in order to use this experience to analyse
decisions of a quasi-judicial interstate body such as the UN Human Rights
Committee); 2) the future application (e.g. in case of creation of a new
human rights court in Asia or Eurasia).

For the judiciary, harmonising of positions is particularly important.
Where an interstate human rights body considers a case, the conflict can be
provoked, for example, by filing a constitutional complaint in parallel with
an appeal to an interstate judicial body. This is particularly so in a situation
where exhausting constitutional complaint is not a preliminary condition to
pursue protection at the international level.

In the Russian Federation, such situations have occurred repeatedly.
A constitutional complaint in Russia does not imply direct assessment of
the factual circumstances, and was not recognised as effective remedy
subject to mandatory exhaustion by the European Court of Human Rights
(ECtHR). So, when citizens invoked both the constitutional and interstate
legal mechanisms, or when similar issues were brought before respective
courts there appeared possible instances of divergence of views between
the national constitutional jurisdiction and the interstate body responsible
for the interpretation of the human rights. The practice of the Constitutional
Court of the Russian Federation demonstrates several avenues to resolve
such a conflict:
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1) when the decision of the ECtHR became a reason for the
Constitutional Court to review its own approaches in relation to the content
of the law;

2) when the Constitutional Court was forced to identify an ultra
vires act of the ECtHR, to determine constitutionally acceptable limits for
the execution of its decision.

At the same time, from the point of view of protecting the rights of
citizens, the most effective way would be not the simultaneous consideration
of cases by the judicial bodies, but sequential, allowing these bodies the
opportunity to take into account each other’s practice in a timely manner.
In this regard further we will also illustrate a situation when application of
constitutional judicial mechanism for the protection of the rights ensured
effective restoration of the applicant’s right before consideration of his
complaint by the ECtHR.

III. Case study.

1) The Khoroshenko case: an update of approach by the
Constitutional Court of the Russian Federation

n 1995, A. Khoroshenko was sentenced to capital punishment,
which by way of pardoning was replaced with life imprisonment. While
serving his sentence, he repeatedly applied both to interstate bodies for the
protection of human rights (the UN Human Rights Committee) and to the
Constitutional Court of the Russian Federation.

One of his complaints related, in particular, to the strict regime of
serving the sentence. Persons sentenced to life imprisonment in the Russian
Federation are placed in so-called strict conditions. This regime is applied
at least for the first ten years of serving sentence, and can be further relaxed
depending on the behaviour of an inmate. The restrictions applied inter alia
restrict long visits of relatives, which was challenged by the applicant.

By Decision No. 257-0 of May 24, 2005, the *Constitutional Court
refused to accept his complaint for consideration. In particular, the Court

2 Decision of the Constitutional Court of the Russian Federation of 24 May 2005 No.
257-O “On refusal to accept for consideration the complaints of Andrey Anatolyevich
Khoroshenko as regards violation of his constitutional rights by provisions of Article 412,
part one of the Criminal Procedure Code of the Russian Federation, Article 125, part three
and Article 127, part three of the Penal Code of the Russian Federation”.
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formulated the following position:

When establishing criminal punitive measures with
differentiated set of restrictions corresponding to severity of
crime committed by convicted person and the punishment
imposed on him, as well as in determining procedure for serving
this punishment, the legislator must proceed from the fact that
convicts in general have the same rights and freedoms as other
citizens, with exemptions related to the peculiarities of their
personality and the crimes they committed. The conditions
of serving a sentence set out both in articles 125 and 127 of
the Penal Code of the Russian Federation, and in a number
of its other norms, are aimed at individualising punishment,
differentiating penalties and their application, and creating
prerequisites for achieving the goals of punishment, which,
according to Article 43, part two of the Criminal Code of the
Russian Federations are the restoration of justice, correction of
convict and prevention of new crimes.

Even before the start of the constitutional proceedings, the applicant
applied to the European Court of Human Rights, thus availing himself of
an interstate legal remedy. His application was disposed of 10 years later.
On 30 June 2015 the ECtHR adopted the judgement Khoroshenko v. Russia
(no. 41418/04)°.

The ECtHR established violation of Article 8 of the Convention
for the Protection of Human Rights and Fundamental Freedoms (the
Convention) in respect of A. Khoroshenko as regards his right to respect
of family life to respect for family life due to 15 years of application of
excessively strict conditions of serving the sentence (in terms of visits and
other contacts with relatives) in a special regime correctional colony.

It was taken into account that restrictions applied to the applicant,
including the possibility of holding only two short-term visits per year (each
for no more than 4 hours with a limited number of visitors) in conditions
that preclude privacy (separation of the meeting room by partition,
presence of a security guard), the ban on telephone conversations (except
in emergencies) had their basis in national legislation. At the same time,
it was considered that these restrictions are disproportionate, since, due to

3 https://hudoc.echr.coe.int/eng?i=001-156006.
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excessive severity and duration of application they cannot be considered
an inevitable or integral part of the punishment in the form of deprivation
of liberty, do not contribute to reformation, correction and (in the event
of release) to social reintegration of the convict person, and do not take
into account the interests of his relatives. It was noted that according to
legislation of the Russian Federation the relevant severe restrictions are
applied to all persons sentenced to life imprisonment without taking
into account of individual situation and behaviour of each prisoner; for
excessively lengthy period (10-year) during which these restrictions cannot
be mitigated (despite the fact that they can be extended for violation of the
established procedure for serving a sentence). It was indicated that such
harsh measures cannot be introduced automatically, but should be applied
(extended) only for certain short period, each time on the basis of a special
decision and only in response to specific situation (behaviour of prisoner,
risk of his contacts through relatives with criminals, security threat to the
institution, etc.).

It was emphasized that norms of Russian legislation challenged by
the applicant do not comply with international standards, and that Russia
had remained at that time the only country among the members of the
Council of Europe where visits to persons sentenced to life imprisonment
were regulated by combination of their extremely low frequency, aggravated
by additional unreasonably strict restrictions, and excessive duration of
application of the relevant restrictions.

The judgment of the ECtHR was carefully studied by the
Constitutional Court of the Russian Federation, and ultimately served as
basis to change its position upon new assessment of constitutionality of
provisions of the Penal Code.

In Judgement of 15 November 2016 No. 24-P* adopted upon
complaint of applicants who found themselves in the same situation
as A. Khoroshenko, the Constitutional Court analysed possible ways of
harmonising Russian legislation with the ECtHR approaches.

First of all, the Constitutional Court assessed the possibility, in

4 Judgment of the Constitutional Court of the Russian Federation of 15 November
2016 No. 24-P “In the case on assessment of constitutionality of Article 125, part three,
paragraph “b” and Article 127, part three of the Penal Code of the Russian Federation in
connection with the request of the Vologda Regional Court and the complaint of citizens
N.V. Koroleva and V.V. Korolev».
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derogation from the usual practice, to return to the consideration of an
issue that had previously been resolved in constitutional proceedings. In
this regard, the court stated the following:

... the presence of a decision of the Constitutional Court of the
Russian Federation concluding that there is no violation of the
constitutional rights of the applicant by the challenged legal
provisions applied by the court in his particular case, does not
exclude the appeal to the Constitutional Court of the Russian
Federation in the due process of any of the subjects entitled
to do so with the requirement to verify the constitutionality of
those same provisions. At the same time, the Constitutional
Court of the Russian Federation emphasised that it decides on
the case evaluating both the literal meaning of the challenged
provision, and the meaning attributed to it by official and other
interpretation or established law-enforcement practice, as well
as on the basis of'its place in the system of legal norms; therefore
the final judgment of the European Court of Human Rights
finding that the rights guaranteed by the Convention for the
Protection of Human Rights and Fundamental Freedoms have
been violated by the provisions of Russian law applied in the
applicant’s particular case may point to uncertainty as regards
compatibility of these legal provisions with the Constitution of
the Russian Federation and — if there is a proper application —
become the basis to initiate constitutional proceedings.

The Constitutional Court took into account the dynamics of legal
regulation in foreign states, as well as the development of practice of the
ECtHR, and came to the conclusion that it is possible to change its position
regarding the challenged provisions.

Upon the new consideration of the issue, the Constitutional Court
of the Russian Federation made reference inter alia to international
documents, including those that are by nature recommendations: The UN
Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela
Rules) adopted by UN General Assembly Resolution 70/175 of 17
December 2015; the Doha Declaration approved by UN General Assembly
Resolution 70/174 of December 17, 2015; Recommendation Rec(2006)2 of
the Committee of Ministers of the Council of Europe of 11 January 2006 on
the European Prison Rules (this recommendation was subsequently updated
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in 2020); memorandum of the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment of 27 June
2007.

These documents emphasise importance of preserving (supporting,
strengthening) where possible of family relationships and ties that are in
danger as a result of the application of life or long-term imprisonment,
including by ensuring availability of family visits, the absence of which
can adversely affect mental health of a convict.

The Constitutional Court of the Russian Federation also assessed
the argument of the ECtHR according to which the restriction of right to
long visits for a period of ten years does not follow from the essence of life
imprisonment, since the conditions for granting this right to the applicant
were expressed in such a combination of restrictions that significantly
worsened his situation compared to with the position of an ordinary inmate
in Russia who is serving long term sentence of deprivation of liberty,
which cannot be considered inevitable or inherent to the very concept of
punishment in the form of deprivation of liberty.

Finally, relying on its legal positions, the Constitutional Court
emphasised that coexistence of the European and national legal orders
would be unacceptable if it was based in terms of subordination®. However,
the Court came to a conclusion that in this case it was necessary to
determine which interpretation (is better in terms of ensuring human and
civil rights and freedoms in the legal system of the Russian Federation the
one given by the Constitutional Court on the basis of the provisions of the
Constitution of the Russian Federation or the one offered by the European
Court of Human Rights on the basis of the provisions of the Convention for
the Protection of Human Rights and Fundamental Freedoms), taking into
account the balance of constitutionally protected values and international

3 Judgment of the Constitutional Court of 14.07.2015 No. 21-P “In the case concerning
the review of constitutionality of the provisions of Article 1 of the Federal Law “On
Ratification of the Convention for the Protection of Human Rights and Fundamental
Freedoms and Protocols thereto”, Items 1 and 2 of Article 32 of the Federal Law “On
International Treaties of the Russian Federation”, Sections 1 and 4 of Article 11, Item 4 of
Section 4 of Article 392 of the Civil Procedure Code of the Russian Federation, Sections
1 and 4 of Article 13, Item 4 of Section 3 of Article 311 of the Arbitration Procedure Code
of the Russian Federation, Sections 1 and 4 of Article 15, Item 4 of Section 1 of Article
350 of the Administrative Judicial Proceedings Code of the Russian Federation and Item
2 of Section 4 of Article 413 of the Criminal Procedure Code of the Russian Federation in
connection with the request of a group of deputies of the State Duma”

-371-



The Constitutional Court of the Russian Federation

legal regulation of the status of the individual, meaning not only persons
who directly applied for their protection, but also all those whose rights
and freedoms may be affected by the challenged regulation. Having
accepted that the position of the ECtHR was consistent with providing a
greater level of legal protection to Russian citizens in this situation, the
Constitutional Court agreed that the approach taken by the ECtHR does not
conflict with constitutional provisions. At the same time, the conclusions
regarding the absence of uncertainty in the issue of compliance with the
applicable provisions of the Criminal Procedure Code and the Criminal
Executive Code of the Russian Federation, previously made in the rulings
of the Constitutional Court, were not an obstacle for improving the level of
protection of the rights of persons serving sentences of life imprisonment,
all the more that in itself such regulation did not conflict with constitutional
provisions.

Therefore, the Constitutional Court ordered the federal legislator
to amend the current legal regulation, and also established that until the
change in legislation, persons sentenced to life imprisonment are provided
with one long-term visit with close relatives per year. Corresponding
changes were made to the Penal Code of the Russian Federation in October
2017.

The provisional procedure for the execution of the decision of the
Constitutional Court and the measures taken subsequently for its execution
was appraised by the ECtHR which rejected similar complaints without
resolving them on the merits. Thus, by decision of 5 February 2019 in the
case Aleksey Mikhaylovich Voevodin v. Russia and 9 other applications (nos.
6558/18, 7355/18, 29755/18, 30043/18, 46573/18, 46831/18, 49524/18,
49797/18, 51587/18, 54594/18)¢ the ECtHR declared inadmissible
complaints regarding violation of the right to respect family life in the form
of ban on visits of relatives and friends to the applicants serving sentences
of imprisonment. In consideration of opportunities provided by law for
maintaining family relations (social ties) the ECtHR took into account that
according to the Judgement of the Constitutional Court of 15 November
2016 No 24-P the inmates serving their sentence under strict conditions are
afforded one long visit per year.

The example above therefore not only illustrates possibility to
change the stance of the higher constitutional supervisory judicial body

¢ https://hudoc.echr.coe.int/eng?i=001-196654.
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on the basis of decision of an interstate court. The Constitutional Court
of the Russian Federation actually emphasised the key importance of
the subsidiarity principle, since the method of executing the decision of
an interstate body lies exclusively with the competence of state, and the
interstate court does not have the right to dictate specific measures in this
regard. Finally, in the decision of the Constitutional Court, he objectively
assessed the options of further regulation, and chose the one providing for
the best protection of the rights and lawful interests of citizens.

2) The Anchugov and Gladkov case: determination of
constitutionally acceptable limits for execution of the ECtHR judgment
criticising the Constitution of the Russian Federation

The applicants who applied to the ECtHR were convicted of
especially serious crimes and sentenced to death, later replaced by long
terms of deprivation of liberty by way of pardon.

When detained on remand, the applicants were entitled to participate
in the elections of deputies of the State Duma of the Federal Assembly of
the Russian Federation. However, after being convicted they lost this right
(for the period of serving their sentence) under Article 32, part 3 of the
Constitution of the Russian Federation. One of the applicants attempted to
challenge the constitutional provision with the Constitutional Court of the
Russian Federation; by the Decision of 27 May 20047 the Court refused to
accept for consideration his complaint due to its lack of jurisdiction.

On 16 February 2004 and 27 February 2005 the applicants applied to
the ECtHR stating that being convicted serving a sentence of deprivation of
liberty, they were deprived of the opportunity to vote in the elections. Their
complaints were satisfied; by its judgment of 4 July 2013 that became final
on 9 December 2013 Anchugov and Gladkov v. Russia (nos. 1157/04 and
15162/05) the ECtHR established a violation by the Russian authorities of
Article 3 of Protocol No. 1 to the Convention for the Protection of Human
Rights and Fundamental Freedoms.

The ECtHR agreed that the impugned measure in itself was aimed

7 Decision of the Constitutional Court of the Russian Federation of 27 May 2004 No.
177-J “On refusal to accept for consideration the complaints of citizen Gladkov Vladimir
Mikhailovich with regard to violation of his constitutional right by Article 32 (part 3) of
the Constitution of the Russian Federation”.

% https://hudoc.echr.coe.int/eng?i=001-122260.
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at strengthening civil liability of the perpetrators of crimes, instilling in
them respect for rule of law, as well as ensuring proper functioning and
preservation of civil society and the democratic order. Nevertheless
the ECtHR considered the undifferentiated, automatic deprivation of
applicants’ active suffrage to be disproportionate to the achievement of
the stated goals. In the Courts’ view, the ban on participation in voting in
relation to persons deprived of liberty under a court sentence, established
by Article 32 (part 3) of the Constitution of the Russian Federation was
automatic and non-selective. The right to vote is automatically stripped
from all persons deprived of liberty under a court sentence for the entire
period of punishment regardless of the gravity of the crime committed,
term of the sentence imposed, type of guilt (including negligence) etc.

The ECtHR rejected the Russian authorities’ argument that restriction
of electoral right of persons deprived of their liberty by a court verdict was
established directly by the Constitution of the Russian Federation, which is
an act of supreme legal force in the Russian legal system. The Court pointed
out that in accordance with Article 1 of the Convention the States Parties
are responsible for any acts and omissions of their authorities, regardless of
whether such acts are due to the provisions of domestic or international law.
The ECtHR thus concentrated on interpreting content of electoral rights (in
this case, the restrictions on these rights of the applicants) ignoring the
limits of its own competence and fundamental nature of the constitutional
norms challenged by the applicants.

Article 46 of the Convention is interpreted as obligation of
the respondent State found to be in breach of Convention provisions to
undertake measures executing the judgement delivered in the case to
which it was a party, inter alia with the aim to prevent similar violations
in the future, including, where necessary, by changing the law and law
enforcement practice.

Thus, the execution of the ECtHR judgment actually implied not just
a change in federal legislation (Federal laws “On the Election of Deputies
of the State Duma of the Federal Assembly of the Russian Federation” (part
4 of Article 5) and “On the Basic Guarantees of Electoral Rights and the
Right to Participate in a Referendum of Citizens of the Russian Federation”
(Part 3 of Article 4), but also introduction of amendments to the Constitution
of the Russian Federation, since the existing legal regulation of the issue
of restricting voting rights of persons serving sentences of imprisonment in
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the Russian Federation was based on the provisions of Part 3 of its Article
32. Since this norm is enshrined in Chapter 2 of the Constitution of the
Russian Federation, by virtue of the provisions of its Article 135 these
provisions could not be revised by the Federal Assembly of the Russian
Federation and would be subject to change only upon adoption of a new
Constitution.

A constitutional norm cannot be cancelled by an interstate court
decision; and moreover such a decision cannot prescribe or presuppose
development and adoption of a new Constitution against the will of the
only source of power, i.e. the people of the Russian Federation.

Thus, the ensuing contradiction created a threat of complete negation
of the execution of the ECtHR judgment, therefore the competent state
bodies (including those authorised to monitor law enforcement and develop
methods for the implementation of ECHR judgments) could not overcome
the supreme legal force of the Constitution and its direct prescription (not
to mention that they did not share the position expressed by the ECtHR).
The situation required impartial and objective resolution that would take
into due account the supreme legal force of the Constitution of the Russian
Federation, as well as the State’s international obligations that existed in
the relevant period.

To resolve the situation, a special mechanism was deployed with the
aim to eliminate or confirm the doubts regarding possibility of implementing
decisions of an interstate body for the protection of human rights. This
mechanism, provided for by Chapter XIII.1 of the Federal Constitutional
Law “On the Constitutional Court of the Russian Federation”, provides that
if competent state bodies come to an agreed opinion on the impossibility
of implementing the ECtHR judgment in accordance with the Constitution
of the Russian Federation due to an unforeseen or broadened interpretation
of provisions of an international treaty, the issue of possibility to execute
such a decision may be resolved by the Constitutional Court of the Russian
Federation.

The corresponding request was sent to the Constitutional Court by
the Ministry of Justice of the Russian Federation, which in the material
time was responsible for coordinating the work on the execution of ECtHR
judgments. Based on the results of examination the Constitutional Court of
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the Russian Federation adopted it Judgement of 19 April 2016 No. 12-P°.

In particular, it recalled the following recurring position:

<..> the interaction of the FEuropean convention and
Russian constitutional legal orders is impossible in terms
of subordination, since only dialogue between different
legal systems is the basis for their proper balance, and the
effectiveness of the norms of the Convention for the Protection
of Human Rights and fundamental freedoms in the Russian
legal order; recognising the fundamental importance of the
European system for the protection of the rights and freedoms
of man and citizen, of which the judgments of the European
Court of Human Rights are part, the Constitutional Court of
the Russian Federation is prepared to search for legitimate
compromise in order to maintain this system, reserving to itself
the determination of degree of its acceptance, since it is the
Constitution of the Russian Federation that defines limits of
compromise in this issue.

Based on this approach, the Constitutional Court examined the
practice of the ECtHR in cases of prisoner voting rights, in particular,
the decisions Hirst v. the United Kingdom (No. 2) (no. 74025/01)" and
Scoppola v. Italy (no. 3) (no. 126/05)" pointing out that the ECtHR has
not applied consistently uniform approaches when considering relevant
complaints (the so-called discretionary and legal approaches). With regard
to the approach implemented by the ECtHR in its decision upon complaint
against the Russian Federation, the Constitutional Court stated that the
ECtHR changed the interpretation of relevant norm of the Convention as
compared with that which took place at the time of the accession of the
Russian Federation to this instrument. With this in mind, the Constitutional
Court stated:

<..> the conclusion about the violation by the Russian
Federation of Article 3 of Protocol No. 1 to the Convention

? Judgement of the Constitutional Court of the Russian Federation of 19 April 2016 No.
12-P “In the case concerning the resolution of the question of the possibility to execute in
accordance with the Constitution of the Russian Federation the Judgment of the European
Court of Human Rights of 4th July, 2013 in the case of Anchugov and Gladkov v. Russia
in connection with the request of the Ministry of Justice of the Russian Federation».

10 https://hudoc.echr.coe.int/eng?i=001-70442.

T https://hudoc.echr.coe.int/eng?i=001-111044.
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which the European Court of Human Rights came to, is based
on an interpretation of its provisions that is at odds with
their meaning from which the Council of Europe and Russia
proceeded as party to this international instrument upon its
signature and ratification. Under such circumstances, the
Russian Federation has the right to insist on the interpretation
of Article 3 of Protocol No. 1 to the Convention and its
implementation in the Russian legal space in the understanding
applicable at the time when this international instrument of
the Russian Federation came into force as integral part of the
Russian legal system.

Based on this interpretation and the Constitution provisions,
the Constitutional Court found it impossible to implement the ECtHR
judgement to the letter by changing the constitutionally established
restriction of the right to vote as applicable only to certain categories of
convicts serving sentences in places of deprivation of liberty (for example,
for those convicted of crimes of medium gravity, grave and especially
grave crimes provided for by Russian criminal law).

At the same time, the Constitutional Court did not exclude finding
of'a compromise solution relying on constitutional provisions. As a possible
way to implement the judgment of the ECtHR, the optimisation of the
system of criminal penalties was identified, including through the transfer
of certain regimes of serving deprivation of liberty into alternative types of
punishment, related to restriction of liberty of convicts, but not entailing
restrictions on their voting rights, and through appropriate law enforcement
practice. The legislative embodiment of this approach was expressed in the
altering punishment in the form of compulsive labour, which in some cases
replaced actual deprivation of liberty in its criminal (penal) meaning.

This Judgement of the Constitutional Court and its subsequent
implementation effectively eliminated the controversy provoked by the
ECtHR. In September 2019, at the 1355th meeting of the Committee of
Ministers of the Council of Europe (DH) dedicated to the execution of
judgments of the ECtHR, the judgment Anchugov and Gladkov v. Russia and
essentially similar judgement Isakov and Others v. Russia (nos. 54446/07,
51229/08, 16824/10, 44423/10, 43115/11, 77991/11, 78379/11, 78381/11,
78387/11, 1735/12, 2866/12, 10883/12, 18632/12, 31455/12 , 35559/12,
69342/12, 73777/12, 78747/12, 5023/13 , 10131/13, 3376/14, 14407/14,
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32634/14, 68565/14)'? have been declared successfully executed.

Analysing the measures taken by the Russian authorities, the CMCE
Secretariat assessed the approach developed by the Constitutional Court in
its Judgment No. 12-P of 19 April 2016 as regards the possibility of partial
execution of the Anchugov and Gladkov v. Russia judgment in accordance
with the Constitution as harmonising its provisions with the provisions of
the Convention as interpreted by the ECtHR.

The approach applied by the Constitutional Court of the Russian
Federation, therefore, did not lead to a denial of the competence of the
ECtHR, the danger of which was pointed out by some who opposed the
creation of a mechanism for constitutional judicial review of the possibility
of executing ECtHR judgments. On the contrary, the Constitutional Court
ensured harmonious coexistence of the conventional and constitutional
systems in accordance with the principle of subsidiarity, which subsequently
has been reflected in the Preamble to the Convention.

It appears that the position on the need to adhere to interpretation
of an international instrument existing at the time of its conclusion is of
fundamental importance from the point of view of public international
law, which recognises the concerted will of states as main source of treaty
law. This position should be a natural constraint for an interstate court,
especially for a human rights body that faces temptation to expand its
competence based on its own understanding of the content of particular
right. Otherwise, there is a danger of excessive judicial activism leading
to distortion of the essence of obligations voluntarily assumed by a state.
Unfortunately, the ECtHR eventually took this activist path intensifying the
discrepancies between the obligations voluntarily assumed by the state and
its own understanding of these obligations changing over time.

3) The Blyudik and D. A. string of cases: harmonious development
of constitutional judicial practice and preventive resolution of the issue

Activist tendencies do not necessarily have destructive effect on the
relationship between constitutional and supranational courts. If development
of case-law and practice is progressive, there is sufficient margin for gradual
development in the legislation with effective guaranteeing of citizens’
rights. An example of this may be consistent development of practice of the
ECtHR and the Constitutional Court of the Russian Federation in relation

12 https://hudoc.echr.coe.int/eng?i=001-174990
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to the issue of compensation for placement in detention centres for juvenile
offenders.

In June 2019, the ECtHR adopted the judgment in Blyudik v.
Russia (no. 46401/08)"* which inter alia established a violation related to
placement of the applicant’s daughter K. in a special closed educational
institution in violation of requirements established by national legislation
and with no possibility to obtain compensation for the harm caused by
this violation. The ECtHR took into account that the decision to place K.
in a special educational institution of a closed type was quashed by the
Supreme Court of the Russian Federation by way of supervisory review,
but indicated that the applicant’s daughter had in fact been kept in that
institution for six months. The ECtHR concluded that Russian law did not
allow the applicant and his daughter to obtain compensation for illegal
placement in a special closed educational institution, since according to
the provisions of the Civil Code of the Russian Federation (Articles 1070
and 1100) unintentional harm caused by a state body can be compensated
only in cases of unlawful conviction, unlawful criminal prosecution,
unlawful application of a measure of restraint in the forms of detention
on remand or obligation not to leave place of residence, unlawful bringing
to administrative responsibility in the form of administrative arrest. At
that, there was no indication in the judgment of the ECtHR of the need for
legislative elimination of this shortcoming.

Judge D. Dedov (Russia) presented a concurring opinion with
regard to this judgment. He believed that the issue of possibility to obtain
compensation in the situation considered by the ECtHR is not directly
regulated, but in the light of the previous Judgement of the Constitutional
Court of the Russian Federation of 16 June 2009 No. 9-P there were no
grounds to conclude that there is no possibility of obtaining compensation
in the absence of proven intention or guilt.

Almost simultaneously, a substantially similar problem was
considered by the Constitutional Court in Judgement No. 38-P of 29
November 2019'*. The Judgement inter alia gave constitutional legal

13 https://hudoc.echr.coe.int/eng?i=001-194058

4 Judgement of the Constitutional Court of the Russian Federation of 29 November
2019 No. 38-I1 “In the case on the review of constitutionality of Articles 1070 and 1100
of the Civil Code of the Russian Federation and Article 22 of the Federal Law “On the
Foundations of the System for the Prevention of Child Neglect and Juvenile Delinquency”
in connection with the complaint of A.”
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interpretation of the provisions of the Civil Code of the Russian Federation
as involving compensation for harm inflicted, including moral damage,
regardless of the fault (intention) of law enforcement officials and courts, if
his or her placement in a temporary detention centre for juvenile offenders
has been recognised illegal.

Despite the lack of reference to the ECtHR judgement, the
Constitutional Court actually based its conclusions on considerations
similar to positions of the ECtHR as regards the obligation of state to
provide compensation for illegal deprivation of liberty, even if the authority
did not act under criminal illegal intention.

Thus, relying on the case-law of the ECtHR, the Constitutional
Court of Russia noted that the placement in the temporary detention centre
for juvenile offenders of the internal affairs actually entails deprivation of
liberty, and the concept of “deprivation of liberty” in this case acquires
autonomous meaning in its constitutional sense, which is similar to
detention, arrest or apprehension in the sphere of criminal and administrative
prosecution.

The court noted:

<...> proceeding from constitutional principle of equality
and constitutional principle of fairness closely connected
thereto, examining specific measure of state coercion as a
ground for state compensation for harm caused by illegal acts
of law-enforcement authorities and courts, even though [such
measure]| was not conditioned by criminal or administrative
responsibility but represented essentially deprivation of liberty
in its constitutional sense, one should take account of the
essence of relevant measures and consequences for citizens
produced thereby. Placing into the centre for temporary content
for minor offenders of the interior is subject to a unified mode
of guarantees envisaged by the Article 22 of the Constitution of
the Russian Federation with regard to the right to liberty and
personal security that presupposes also acommon compensation
mechanism to be used where illegality is established of this
measure and measures similar to it from the point of view of
grounds or conditions of application.

Based on the foregoing, the Constitutional Court interpreted
contested provisions as providing for compensation for harm inflicted to an
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adolescent (including moral damage) regardless of the fault or intention of
law enforcement officials and courts, if it is recognised as illegal to place
him or her in a temporary detention centre for juvenile offenders of the
internal affairs bodies. It was also pointed out that when determining the
amount of compensation for non-pecuniary (moral) damage the court must
take into account the length of stay in the specified centre, the conditions
of detention therein, and the conditions in the family of adolescent,
possibility of continuing his studies, contacts with parents, as well as other
circumstances regarding applied legal restrictions, taking into account their
negative or positive influence on the adolescent.

Thereby the Constitutional Court indirectly confirmed the similarity
between the constitutionally and conventionally guaranteed rights of
citizens, and also performed a harmonious interpretation of Russian
legislation, inter alia given the context of the practice of the ECtHR. Despite
the absence of special indications in the Blyudik judgement as regards the
need to take general measures, the approach of the Constitutional Court
virtually eliminated doubts as regards quality of Russian legislation (noted
also in the concurring opinion of D. Dedov).

The legitimacy of conclusions of the Constitutional Court was
subsequently confirmed in the Council of Europe. Thus, on 8 April 2021
upon the complaint of the same applicant the ECtHR adopted a decision
D.A. v. Russia (no. 17262/19)", which declared the applicant’s complaint
inadmissible on account of the loss of her victim status with regard to a
violation of the Convention. As stated in the decision, after the Judgement
of the Constitutional Court, the court decisions in the case of D.4. were
quashed due to new circumstances. The ECtHR noted that decisions to
which the applicant’s complaint was linked were set aside; her case was re-
examined with confirming the violation and the award of compensation to
her, the amount of compensation being consistent with the practice of the
ECtHR.

Thus, the decision of the Constitutional Court based on similar
approaches to the content of the right to liberty and personal security not
only made it possible to identify a potential issue with the national legal
framework, but also eliminated it before the same applicant activated the
supranational remedy.

15 https://hudoc.echr.coe.int/eng?i=001-209395

-381-



The Constitutional Court of the Russian Federation

It seems that this very approach represents the optimal model
for interaction between supranational and national justice in terms of
determining ways to improve and develop the legislation. The key to the
success of this model is the existence of mechanisms for mutual informing
of higher courts, and naturally mutual respect for each other’s activities.

IV. Conclusion

Participation in international treaties aimed to protect human
rights is a reality of any modern state. Such participation imposes certain
obligations on the states, ensures progressive development of national legal
systems, increases effectiveness of protection of rights of citizens.

At the same time, the implementation of supranational legal
standards — especially in a situation where their observance is controlled
by an interstate judiciary — should not occur automatically, without regard
to national legal traditions. A prerequisite for implementation of such
standards 1s a mutually respectful dialogue between highest judicial bodies
as equal partners.

The constitutional judiciary is best suited to the role of a participant
in such dialogue. During the period of participation of the Russian
Federation in the Council of Europe and the Convention for the Protection
of Human Rights and Fundamental Freedoms, the Constitutional Court
of the Russian Federation carried out significant work harmonising the
Russian legal system with the European and international legal space.
His approaches contributed to introduction of European and international
standards into Russian law. The Constitutional Court of Russia has
repeatedly demonstrated its readiness to find a compromise and uphold
international legal standards even when considering complex issues
encountering ambiguous or negative attitude of the society.

In the long term, the consistent implementation of such approaches
by national and interstate bodies will ensure effectiveness of national
human rights mechanisms. This, in turn, not only directly protects the rights
of citizens, but also helps maintain confidence in domestic law and the
formation of a legal culture. At present, it seems that the legal standards set
with the participation of the Constitutional Court, despite the termination
of the membership of the Russian Federation in the Council of Europe,
will ensure preservation of the ensured level of legal protection for Russian
citizens.
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Finally, the positions developed by the Constitutional Court of the
Russian Federation in relation to the general principles of interaction with
supranational human rights mechanisms (primarily in relation to mutually
respectful dialogue) can be extended to any supranational human rights
mechanisms. Their consistent application would ensure enforceability of
decisions of an interstate judicial body, thereby increasing its effectiveness
as a whole and helping to strengthen its authority.
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CONSTITUTIONAL AND LEGAL GUARANTEES FOR
THE ENFORCEMENT OF DECISIONS OF
THE CONSTITUTIONAL COURT OF
THE REPUBLIC OF TAJIKISTAN

Jamshedzoda D.N.

Judge of the Constitutional Court of the Republic of Tajikistan,
candidate of legal sciences, associate professor

Of course, the topic of the execution of decisions of the Constitutional
Court, as a body of constitutional control, is very important and relevant,
since the state of constitutional legality both in the Republic of Tajikistan
and in developed democratic countries with constitutional control bodies
largely depends on the execution of decisions of constitutional courts by all
bodies of government, including the legislative and executive branches.

Accurate execution of the decisions of the body of constitutional
control is the most important element of the mechanism for ensuring
constitutional legality in the state and shows a high level of legal culture
of authorities and officials, the consent of the subjects of appeal to the
Constitutional Court with the provisions of the Basic Law of the country.

The facts of non-execution of the decisions of the constitutional
courts of the countries of the “young democracy” became the reason for
raising the question of creating legislative mechanisms aimed at ensuring
the real execution of these decisions.

In this connection, non-execution or improper execution of decisions
of constitutional control bodies calls into question the entire mechanism for
the implementation of the Constitution, leads to fluctuation of the goals
they were aimed at, that is, to ensure the supremacy and direct action of
the Constitution of each state, protection of human and citizen rights and
freedoms, as well as strengthening a single constitutional and legal space
in the state.
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Most researchers agree that constitutional courts do not have a mechanism
capable of enforcing their decisions, and that it is very difficult to create
such legal mechanisms.

The procedure for enforcement proceedings is based on the
possibility of implementing a court decision against the will of the obligated
subject through the actions of the competent public authority. It is difficult
to imagine such a procedure, for example, in relation to the adoption of
a legal act, which should replace the one recognized as unconstitutional.
Intellectual activity cannot be carried out under duress. In the procedure for
the execution of decisions of constitutional courts, it is important not only
to carry out certain actions, it is important to carry them out by specific
subjects in a procedure defined by law.

Regardless of the fact that constitutional justice is a fundamentally
new constitutional and legal institution for Tajikistan, which is carried
out by the Constitutional Court of the Republic of Tajikistan, its role in
society has recently increased significantly through decision-making, the
implementation of which, first of all, contributes to ensuring the rule and
direct operation of the Constitution, as well as the protection of the rights
and freedoms of man and citizen.

An important legal guarantee for the execution of decisions of the
Constitutional Court of the Republic of Tajikistan is the Constitution of the
Republic of Tajikistan, which according to Art. 89 of which the acts of the
Constitutional Court are final.

That is, according to the constitutional prescriptions, the acts of the
Constitutional Court are final and not subject to appeal, their binding acts
without any exception. The decision of the Constitutional Court does not
require confirmation by any other bodies - it is subject to strict execution.

Accurate execution of the decisions of the body of constitutional
control is the most important element of the mechanism for ensuring
constitutional legality in the state, and the effective operation of the
institution of judicial constitutional control depends on this.

In this regard, in order to ensure the direct effect of the acts of the
Constitutional Court, and to completely prevent the re-adoption of the
norms declared by the Constitutional Court as contrary to the Constitution,
as part of the implementation of the new Program of Judicial and Legal
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Reform in the Republic of Tajikistan for 2019-2021, part 5. Art. 60 of
the Constitutional Law of the Republic of Tajikistan, just recently, a new
amendment was introduced, according to which: “Repeated adoption of
acts that contradict the decision of the Constitutional Court of the Republic
of Tajikistan is prohibited. When such acts are adopted, they will not have
legal force.”

However, it should be noted that in this area, there is still an
unresolved problem associated with the lack of norms in the regulatory
legal acts regulating the mechanism for the execution of decisions of the
Constitutional Court, which also directly or indirectly affects the increase
in the effectiveness of its acts.

Practice shows that only the actual execution of decisions taken
by the bodies of constitutional control, based on the exercise of their
legal powers, makes constitutional justice real and complete. Therefore,
the mechanism of an independent judiciary system, which ensures the
supremacy of the Constitution and the protection of human and civil rights
and freedoms, includes as a mandatory element the enforcement of a
judicial act. This, of course, is determined by the presence of a legislatively
established mechanism for the implementation of these decisions.

In this connection, the presence of legislatively fixed procedures
for the execution, measures of responsibility for non-execution of judicial
acts within a reasonable time are considered expedient for the execution
of the decisions of the Constitutional Court by public authorities. In this
case, legally established measures of responsibility will be considered as
necessary measures of state coercion to ensure the execution of acts of this
independent judicial authority.

The Constitutional Court of the Republic of Tajikistan, as a body of
constitutional control, adopts acts that complete constitutional proceedings
in the form of decisions or rulings that contain a reasonable legal position,
which is also important in law-making activities.

Statistics and practice show that the intensity and number of appeals
to the Constitutional Court of the Republic of Tajikistan is increasing
every year. It should also be noted that, of course, most of the appeals
still contain issues that are not within the competence of the Constitutional
Court, and therefore, on such appeals, answers explaining the authority of
the Constitutional Court are sent to applicants.
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But in general, during the period of its activity, the Constitutional Court
of the Republic of Tajikistan considered a number of issues that played a
significant role in ensuring the supremacy of the Constitution, strengthening
constitutional legality and protecting the rights and freedoms of man and
citizen.

Including the Decree of the Constitutional Court of the Republic of
October 16, 2001 “On determining the compliance with the Constitution
of the Republic of Tajikistan of part 1 of Article 303 and part 1 of Article
337 of the Civil Procedure Code of the Republic of Tajikistan”, according
to which the parties and other persons participating in the process were
deprived of the right to appeal and protest decisions and rulings of the
Supreme Court of the Republic of Tajikistan, issued during the consideration
of cases at first instance, were found to be inconsistent with the norms of
the Constitution. This decision gave the parties and other participants in the
process the right to appeal and protest against decisions and rulings of the
Supreme Court of the Republic of Tajikistan when considering cases in the
first instance.

Also, the following Resolution of the Constitutional Court of
the Republic of Tajikistan dated January 20, 2005 “On determining the
compliance of Article 181 of the Economic Procedure Code of the Republic
of Tajikistan with Articles 17, 19 and part 2 of Article 88 of the Constitution
of the Republic of Tajikistan™ Article 181 of the Economic Procedure Code
of the Republic of Tajikistan in terms of failure to present to the parties and
other participants the right to file a supervisory appeal against decisions
and resolutions of economic courts that have entered into legal force in the
court process was recognized as not complying with Articles 17, 19 and
Part 2 of Article 88 of the Constitution of the Republic of Tajikistan. On the
basis of which the parties and other participants in the process were granted
the right to file a supervisory appeal against decisions and resolutions of
economic courts that have entered into legal force.

In each of its adopted acts, the Constitutional Court of the Republic
of Tajikistan indicates the need to clarify and develop legislative norms
in order to eliminate uncertainty in legal regulation and ensure the
constitutional meaning of the application of the norms of the law. The
effectiveness of the decisions of the Constitutional Court is determined by
their impact on legislative and law enforcement activities, on overcoming
the shortcomings of normative regulation, which include inconsistency
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between various legal acts. A frequent defect in the legal regulation that the
Constitutional Court encounters in the course of its activities is a gap in the
legislation. By virtue of the legal position formulated by the Constitutional
Court, a gap in the law, if it leads to such an interpretation and application
that violates or may violate specific constitutional rights, may be the basis
for checking the constitutionality of this law.

The normative and methodological criterion for assessing gaps in
legislation for the Constitutional Court is the Constitution of the Republic
of Tajikistan with the principles of legal equality, the rule of law, the balance
of constitutionally protected values, legal certainty, maintaining citizens’
confidence in the law and the actions of the state, proportional restrictions
of rights and freedoms, the presumption of innocence, full and effective
judicial protection, the separation of powers and the resulting system of
balances, etc.

Of course, in general, it would be advisable to achieve more effective
interaction of constitutional control bodies with other highest bodies of
state power by virtue of their authorities in terms of facilitating the timely
execution of decisions of the Constitutional Court, since most of the means
that can be designated as guarantees of execution of these decisions fall
within the powers of those bodies.

The specification in the internal regulations of the relevant state
bodies of the procedure for implementing the decisions of the Constitutional
Court, as well as the establishment of possible measures of personal
responsibility for failure to fulfill the obligation to enforce the decision of
the Constitutional Court is, therefore, an extremely important aspect of the
problem of execution of decisions of the Constitutional Court.

In accordance with Article 60 of the Constitutional Law of the
Republic of Tajikistan “On the Constitutional Court of the Republic of
Tajikistan”, the acts of this body are final, not subject to appeal and are
binding on all bodies, enterprises, institutions, organizations, political
parties, other public associations, officials and the citizens to whom they
are addressed.

Also, in part five of this article, a rule is provided according to
which laws and other normative legal acts or their separate provisions,
recognized by the Constitutional Court as unconstitutional, lose their force,
simultaneously canceling the effect of other normative legal and other acts
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based on an act recognized as unconstitutional.

Article 61 of the Constitutional Law of the Republic of Tajikistan
“On the Constitutional Court of the Republic of Tajikistan” establishes the
norms regarding the execution of the decision of the Constitutional Court.
Thus, in accordance with part 1 of Article 61 of this regulatory legal act, the
decisions and conclusions of the Constitutional Court come into force from
the moment of adoption or from the moment established in them. Other acts
come into force from the moment of their announcement. The key role in
the execution of the decisions of the Constitutional Court is also played by
the two existing most important properties of the acts of the Constitutional
Court of the Republic of Tajikistan - their finality and binding nature.

Part2 of Article 61 of this Constitutional Law states that the decisions
and conclusions of the Constitutional Court of the Republic of Tajikistan
are published in the media. At the discretion of the Constitutional Court, its
other acts may also be published. The established norm of the Constitutional
Law, firstly, is one of the forms for implementing the principle of publicity
in constitutional proceedings, and, secondly, it contributes to the proper
and prompt execution of the final decisions of the Constitutional Court,
since the adoption of such a decision is brought to the public through the
media.

The same article also mentions a list of state bodies and parties
to constitutional proceedings, to which resolutions and conclusions of the
Constitutional Court of the Republic of Tajikistan are sent in a mandatory
way.

Sending them its final decisions, the Constitutional Court of the
Republic of Tajikistan thereby obliges the relevant state authorities and
officials to take appropriate measures to enforce the decisions of the
Constitutional Court.

The special significance of decisions taken by the Constitutional
Court of the Republic of Tajikistan within the framework of the exclusive
powers granted to it by the Constitution of the Republic of Tajikistan to
verify the constitutionality of normative legal acts predetermines the need
for their strict execution by state authorities and officials, which ensures the
requirements of the unity of the constitutional and legal field of the republic
and the inadmissibility of opposing the rule of law and expediency.
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Of course, in order to suspend the operation of the norms of the
law and other normative legal acts recognized as unconstitutional, and to
prevent their application in the future in other legal relations, it is necessary
to timely ensure the execution of the decision of the Constitutional
Court by the relevant authorized entities. In this connection, Article 62
of the said Constitutional Law provides for a norm according to which
non-execution, improper execution or obstruction of the execution of
the acts of the Constitutional Court of the Republic of Tajikistan entails
liability established by the legislation of the Republic of Tajikistan.

In general, the legally proclaimed mandatory execution of these
acts does not entail the automatic implementation of their instructions.
Only the actual execution of the decisions of the Constitutional Court
makes constitutional justice real and complete, which requires legislative
consolidation of the procedures for the execution of these acts, as well as
measures of state coercion to the execution of acts of the Constitutional
Court.

It should be noted that Article 363 of the Criminal Code of the
Republic of Tajikistan provides for a general rule, according to which,
for malicious non-compliance by a representative of the authorities, civil
servants of a local government body and self-government bodies of towns
and villages, as well as employees of a state institution, commercial or
other organization of a court verdict, court decision or other judicial act that
have entered into force, as well as obstruction of their execution, criminal
punishment is provided.

If you pay attention to the role of the body of constitutional control
in ensuring its acts, then it does not have its own coercive mechanism for
this, which, of course, is not inherent in such bodies, but it can basically
influence this process mainly by the clarity of legal arguments and
conclusions justified in their decisions.

Timely and full implementation of the decisions of the Constitutional
Court serves to ensure a unified constitutional and legal field in the
conditions of a rule of law, which ultimately determines the supremacy
and direct effect of the Constitution of the country, the inviolability of state
sovereignty as the most important component of the foundations of the
constitutional system of Tajikistan.

The effectiveness of the execution of decisions of the Constitutional
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Court is mainly in internal interconnection and correlation with the
concepts of the effectiveness of constitutional control and the effectiveness
of constitutional proceedings. The disclosure of this relationship is a
comprehensive and systematic approach to understanding the effectiveness
of the execution of decisions of the Constitutional Court. Of course,
the main criterion for the effectiveness of the execution of decisions of
the Constitutional Court should be understood as the timeliness of their
execution, based on the presence of social and value content in the decisions
of the Constitutional Court, and subsequent consideration in the current
legislation.

The world experience of the activities of constitutional control
bodies shows that the effectiveness of the execution of judicial acts depends
on the completeness and quality of legislative regulation of issues on the
procedure, deadlines for execution, responsibility for non-execution of
acts of the Constitutional Court, and, accordingly, incomplete legislative
regulation of these issues does not allow timely enforcement of adopted
Constitutional Court acts.

An analysis of domestic legislation indicates the insufficiency
of legislative regulation of issues on the procedures for the execution
of decisions of the Constitutional Court by state authorities, on the
responsibility of bodies and their officials for non-execution of acts.
It should also be noted that all this entails the possibility of a long-term
non-execution of the decisions of the body of constitutional control on the
recognition of normative legal acts that violate the rights and freedoms of
man and citizen as inconsistent with the norms of the Constitution.

Timely non-execution of decisions of the Constitutional Court
also indicates the presence of gaps in the legal field, including legislative
regulation, expressed in the absence of clearly defined procedures
and deadlines for execution, as well as measures of responsibility for
non-execution or delay in the execution of judicial acts, which undermines
the authority of the body of constitutional control in the country.

Unfortunately, the effectiveness of the activities of the bodies of
constitutional control, including the judiciary in general, is still assessed
only by those indicators that characterize the quality of the process of
consideration and resolution of the claims declared by the subjects of
circulation, but which do not include the process of execution of acts
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that ensures real the supremacy of the Constitution and the restoration of
violated rights, freedoms and legitimate interests of man and citizen.

In this connection, we express our solidarity with the position
of some legal scholars that it is expedient, within the framework of the
legislation that determines the legal basis for the activities of public
authorities, to include a provision establishing the obligatory execution of
decisions of constitutional control bodies and improving the mechanism
for the execution of decisions of constitutional courts.
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KOHCTUTYIHUOHHO-ITPABOBBIE TAPAHTUU
WCHOJHEHUWA PEHIEHUIA KOHCTUTYIIMOHHOI'O CVJIA
PECIIYBJIMKHU TAJ/KUKUCTAH

Jloxammenszona JI.H.

Cynps Konctutynmonsoro cyna
PecnyOmuku Tamxukucras,
KaHJUJAT IOPUINYECKUX HAYK, TOLICHT

BGSYCJ'IOBHO, TEMA HMCIIOJHCHUA pemeHm“I KOHCTUTYLITUOHHOI'O
Cyaa, KakK opraHa KOHCTUTYIIHOHHOI'O KOHTPOJIA, ABJISICTCA BECbMa BaKHOM
n aKTyaanoﬁ, IMIOCKOJIBKY COCTOsSHHC KOHCTPITynPIOHHOﬁ 3aKOHHOCTH
KakK B PCCHY6J'II/IK€ Ta,[[)KI/IKI/ICTaH, TaK U B Pa3BUTBIX ACMOKPATHUYCCKUX
CTpaHax, UMCHOHNINX OpraHbl KOHCTUTYLHHUOHHOI'O KOHTPOJII, BO MHOI'OM
3aBUCUT OT HMCIIOJTHCHHA pemeHHﬁ KOHCTUTYLHUOHHBIX CYIOB BCCMH
OpraHamMu FOCYﬂapCTBeHHOﬁ BJIaCTH, B TOM YHCIJIC SaKOHOI[aTeHBHOﬁ u
UCIIOJIHUTEILHOM BIacTIMu'.

YeTkoe UCHIOJHEHHME PEIICHWM OpraHa KOHCTUTYLMOHHOIO
KOHTPOJIA ABJIACTCSA Ba)KHEHIIIUM D3JIEMEHTOM MEXaHH3Ma OO0eCIIeUeHHUs
KOHCTHTyuHOHHOfI 3aKOHHOCTU B TroCyaapCTBC MW ITIOKA3bIBACT BBICOKHH
YPOBEHb IIPAaBOBOM KYyJBTYpbl OpPraHOB BJIAaCTU M JIOJDKHOCTHBIX
aui, cortacue cyObekToB oOpamenuss B Koncrutyuumonnsii Cynm ¢
npennucaHusiMu OCHOBHOT'O 3aKOHA CTPAHBI.

@DakThl HEHUCIIOJHEHUS PEIIEHUI KOHCTUTYLMOHHBIX CYJOB CTpaH
«MOJIOION JIeMOKpaTuW» CTalyd NPUYHMHONM TIOCTAHOBKH BOIpOca O
CO3/IaHMU 3aKOHOATEIbHBIX MEXaHU3MOB, HAIIPABJICHHBIX HAa 0OecTieueHHe

' Cm.: Maxkam Maxmynzona. ObecriedeHre UCTIOTHEHUS perieHnit KOHCTUTYITHOHHOTO
cyna - rapaHTHs pa3BUTHs 3()(GEKTHBHOCTH KOHCTHTYIIMOHHOTO mpaBocyaus //IIpaBoBas
NOJUTHKA ¥ JIEMOKPAaTHYECKOe ToCyapcTBO (COOPHHMK Hay4YHBIX CTaTedl M JIOKJIAJIOB).
Hymran6e: «OP-rpad», 2017.
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pEaIbHOTO UCTIOMHEHUS STHX PELICHUH 2.

B cBsi3u ¢ ueM HeWCNOTHEHUE WIM HEHAJIeXkallee MCTOJHEHNE
pelieHuii OpraHOB KOHCTUTYIIMOHHOTO KOHTPOJISi CTABHUT IO/ COMHEHHE
BECh MEXaHU3M peanu3anui KOHCTUTYIIUHY, TPUBOIUT K KOJICOAHUIO IIEIIeH,
Ha JOCTI)KEHHUE KOTOPBIX OHU OBLIIM HAMPaBJIEHBI, TO €CTh Ha oOecreueHne
BEPXOBEHCTBA U MPSIMOTO JeicTBUsI KOHCTUTYIIMH KaKJI0TO TOCY/IapCcTBa,
3aIUTy TpaB M CBOOOJ YeIOBEKa M TPaXJAaHWHA, a TAKXKE YKpEIICHUE
€IMHOTO KOHCTUTYIIMOHHO-TIPABOBOTO MTPOCTPAHCTBA B TOCYAAPCTBE.

boapmuHCcTBO HuccienoBarenei CXOOATCA B TOM, 4qTo
KOHCTUTYHOHWOHHBIC CyAbl HC UMCKOT MCXaHH3Ma, CIIOCOOHOTO [MPUHYAUTH
K UCIIOJJHCHHUIO CBOUX peH.IeHPIfI, " YTO OYCHb TPYAHO CO34aTh HO,[[O6HBI€
IIpaBOBLIC MEXaHHU3MBI’,

B ocHoBe mpouenypbl HCIOIMHUTEIBHOIO IPOU3BOJCTBA JIEKUT
BO3MOXKHOCTb PEATU3aLMH CYI€OHOI0 peIIeHUs] IOMUMO BOJIU 00s13aHHOTO
CyObeKTa C MOMOIIIbIO JEHCTBUI KOMIIETEHTHOTO OpraHa rocyJapCTBEHHOM
BracTh. CII0’)KHO MPEACTABUTH TAKYIO POLIEYPY, HAIPUMEP, B OTHOILIEHUU
NIPUHATHS TPABOBOTO aKTa, KOTOPBIM JOKEH 3aMEHUTh IPU3HAHHBIN
HEKOHCTUTYIIMOHHBIM. VIHTeNneKTyanbHas JesATENbHOCTh HE MOXKET
MIPOU3BOUTHCS MO NPHUHYKIACHUIO, B IIPOLEypPE HUCIIOIHEHUS pPEIIECHUN
KOHCTUTYLIMOHHBIX CYJ0B BaKHO HE TOJBKO OCYIECTBUTH OIPEICIICHHBIC
NEHCTBUS, Ba)XXHO OCYLIECTBUTh HUX KOHKPETHBIMH CyObEeKTaMH B
OIpeJIeNICHHOM 3aKOHOIaTeNILCTBOM Iporeaype’.

He3aBucumo ot TOI'0, YTO KOHCTUTYLIUOHHOC IIPABOCYAUC SABJIACTCSA
NPUHOUIIMAIIBHO HOBBIM IJIA Tamxukucrana KOHCTUTYHIHNOHHO-IIPABOBbBIM
HHCTHUTYTOM, KOTOPOC OCYLICCTBIIACTCSA KOHCTI/ITYI_[I/IOHHLIM Cy,[[OM
PeCHY6J'II/IKI/I Ta,Z[)KI/IKI/ICTaH, B MOCJIICAHCC BPCMs 3HAYUTCIBHO BO3pPOCIIa

2 Cwm.: Toxsa @.I1. TTpobnemsr ucrionuenus aktoB Korcruryrmonroro Cyna Pecryonuku
Apwmenus II Koncrutyruonnoe mpasocynue. Epean,2001. Ne3(13). H.CenuBon: «Mbl
HE MO3BOJISUIM BBIXOAUTH 3a paMku Koncrutyuum» //Tonoc Yipaunsl. 2005. 21 okTs0ps.
Me3eu A. Ponb KoncTuTyiimonHoro cya BeHrpun B coBepIiieHCTBOBaHHN H30MPATETLHOTO
3akoHozarenbeTBa //[lomnTryeckue npaBa U cBoOoaHbIe BbIOOpPHL: CO. MOKIanoB. M.,
2005. C. 117. banmes X.H. Korctutynmonssiii Cys B cucTeMe rocyiapcTBEHHOM BIaCTH:
ABroped. auc. ... KaHz. ropua. Hayk. M., 1994. C. 7.

3 MutiokoB M.A. KOHCTHUTYIIHOHHBIC CYyIbl MOCTCOBETCKHX TOCYIApCTB: MPOOIEMBI
ucnoyHeHust pemieanii //KoHcTUTyIIMOHHOE mpaBo: BocTouHoeBporeiickoe 0003peHue.
Mockga; Heio-Hopk, 2002. Ne 3(40). C. 73.

* AM Kanpsk. I[TpoGrembr 00ecriedeHnst HCIONHEHUS pelieHnit KOHCTUTYIHOHHOTO Cy/a
Poccun. M.: 2006.
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€ro posib B OOILIECTBE MOCPEICTBOM MNPHUHITHS PEIICHUH, MCIIOIHEHUE
KOTOPBIX, MPEXJE BCEro, CIOCOOCTBYIOT OOECIEUEHUIO BEPXOBEHCTBA U
HENOCPEJACTBEHHOIO AeicTBUsl KOHCTUTYLMHM, a TakKe 3alluThl IIpaB U
CBOOOJI YeNoBeKa U IpakKAaHNHA.

BaxHoli  mpaBOBOM  rapaHTHE€l  MCHOJHEHHsS  pEIIEHUM
Koncturyunonnoro cynma  PecnyOnmuku — Tamkukucran — sBasieTcs
Konctutynmst Pecny6muku TapkukucTan, coriacHO CT. 89 KOTOpO# aKkThl
KoHCTUTYLIMOHHOTO Cyzia SIBJIIFOTCSI OKOHYATEJIbHBIMU.

To ecTb, CONIACHO KOHCTUTYLMOHHBIM NPEANUCAHUSIM aKThl
KOHCTUTYIIMOHHOTO Cy/1a SBISIOTCS OKOHYATEIbHBIMU U 00XKaJIOBaHUIO HE
MOJIXKAT, UX 0053aTeNIbHOCTh ACUCTBYET 0€3 KaKoro-1u00 MCKIIOYEHHUS.
[Ipunsitoe pemenue KOHCTUTYLMOHHOTO cyna He TpeOyeT MOATBEPIK-
JIeHUS KaKUX-JINOO JPYTUX OPraHOB — OHO IMOJUIEKHUT HEYKOCHUTEIHHOMY
HCIIOJTHEHMUIO.

UYeTkoe HCIONHEHHWE DPELIEHUN OpraHa KOHCTUTYLIHMOHHOTO KOH-
TPOJs SABISETCA Ba)KHEHWIIMM SJIEMEHTOM MeEXaHu3Ma oOecreyeHus
KOHCTUTYIIMOHHOW 3aKOHHOCTH B TOCYJIapcTBe, M OT 3TOrO 3aBUCHUT
3¢ (deKkTuBHAs NEATEIbHOCTh MHCTUTYTa CyAEOHOT0 KOHCTUTYLIMOHHOTO
KOHTPOJIS.

B cBi3u ¢ oatuM, nus  obecredeHHs HEMOCPEACTBEHHOTO
nercTBUs akToB KOHCTUTYLIMOHHOTO Cyza, U MOJHOTO MPEeAOTBpALICHUs
MOBTOPHOTO TMPHUHSITHUS HOPM, OOBABICHHOTO KOHCTHUTYIIMOHHBIM CYyIOM,
npotuBopevyamiuM  KoHCTUTynuu, B paMKax pealu3aluud HOBOU
[Iporpammsl cyneO6HO-TipaBoBOil pedopmbl B Pecniybmnuke TamxukuctaHn
Ha 2019-2021 rogsl, B 4.5. cT. 60 Koncturynmonnoro 3akona PecryOnuku
TamxukucTan OykBalbHO Ha THSX OblIa BHECEHA HOBAsI MOIIPAaBKa, COTJIACHO
kotopoi: «I loBTOpHOE NpUHATHE aKTOB, IPOTUBOPEUYALTUE TOCTAHOBICHUIO
Koncturynnonnoro cyna PecryOnuku Tamxukuctan 3anpemaercs. [Ipu
NPUHATUY TaKUX aKTOB, OHU He OyayT 00nagarh IOPUANYECKON CUITON.

OpHako criexyer OTMETHThb, 4YTO B YKa3aHHOM cdepe, Bce
elle OCTaeTcs HEpEeIIeHHOM mpobieMa, CBA3aHHAs C OTCYTCTBHEM
B HOpPMAaTHUBHBIX IIPABOBBIX aKTaxX HOPM, pPErYIUPYIOINIUX MEXaHU3M
WCIIOJIHEHMsI pemeHnid KOHCTUTYLIMOHHOIO Cy/Aa, YTO TAKXKE HalpsIMYHO
HNJIN KOCBC€HHO BJIMSCT HaA IOBBIINICHUC 3(1)(1)GKTI/IBHOCTI/I €ro aKTOB.

HpaKTI/IKa INOKa3bIBACT, YTO TOJBKO (baKTI/I‘leCKOG HUCIIOJIHCHHC
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peuIeHul, NPUHATBIX OPraHAMU KOHCTUTYLIHOHHOTO KOHTPOJISL, MCXOIS
U3 peajau3ally CBOUX 3aKOHHBIX ITOJIHOMOYUH, 1E€JaeT KOHCTUTYLIMOHHOE
[IPaBOCYAHE pEAIbHBIM U 3aBEPILICHHBIM. [[09TOMY MEXaHM3M HE3aBUCHUMOIO
oprana cyaeOHO# B1acTH, oOecreunBaromuil BepxoBeHCTBO KoHeTuTymu
U 3alIUTy TpaB U CBOOOJ YEIOBEKa, M IpaKAaHWHA, BKIIOYAET B ceOsl B
KauecTBe 0053aTeNIbHOTO 3JIEMEHTa 00ecreueHre UCIIOIHEHUE CyaeOHOro
akTa. OTO, KOHEUHO K€, OINPEAENsAeTCs HAJIUYUEM 3aKOHOJATEIBHO
YCTaHOBJICHHOTO MEXaHU3Ma UCIIOJIHCHNS HA3BAHHBIX PELICHUN.

B cBs3u ¢ yem cumraercs uenecooOpa3HbIM Ui HCHOJIHEHMS
opranaMu nyonauuHoil Bimactu pemeHudt Koncrutyumonnoro Cyna
HaJM4ue 3aKOHOAATEIbHO 3aKpEIUICHHBIX MPOUEAYp HCIOJIHEHUS,
Mep OTBETCTBEHHOCTH 3a HEHCIOJIHEHHE CYJEOHBIX aKTOB B pa3yMHbIE
Cpoku. B 1aHHOM ciyyae 3aKOHOAATENIbHO YCTAHOBJIEHHBIE MEpbI
OTBETCTBEHHOCTH OyIyT paccMaTpuBaThCsl B KaueCTBE HEOOXOAMMBIX MEp
rOCyAapCTBEHHOTO MPUHYKICHUS, 00€CIeunBaOIIUX HUCIIOJHEHNE aKTOB
JTAHHOTO HE3aBHCHMOTO OpraHa Cy/1leOHOM BIACTH.

Koncturynmonssiii Cyn PecnyOnuku TampkukuctaH, Kak opras
KOHCTUTYLIMOHHOTO  KOHTpOJISi, TNPUHUMAET AaKThl, 3aBEPIUAOLIUE
KOHCTUTYLIMOHHOE CYyIOIPOU3BOACTBO, B BHJE IIOCTAHOBICHUM WIIU
OTIpeIeNIEHUH, B KOTOPBIX COAECPKUTCS 00OCHOBaHHAs ITPABOBas MO3ULINUA,
HMEIOIIAs TAKXKe BAKHOE 3HAYEHHE B IPAaBOTBOPUYECKON JAESTEIBHOCTH.

CratucTUKa W TpPAaKTUKAa MOKAa3bIBa€T, YTO C KaXJbIM T0JOM
MOBBIIIAETCS UHTEHCUBHOCTh U 4MCI0 oOpamieHni! B KOHCTUTYIMOHHBIN
cyn PecnyOmuku Tamkukuctan. Taxke cieayeT OTMETHTh, YTO, KOHEUHO
ke, 10 CUX Mop B OojblIel yacTH OOpalleHud CcopepiKarcs BOIPOCHI,
pacCMOTPEHHE KOTOPBIX HE BXOAMT B IOJHOMOYME KOHCTHUTYIIMOHHOIO
CyZla, B CBSI3M C YEM I10 TaKUM OOpaIIeHUSIM 3asBUTEISIM OTIIPABIISIOTCS
OTBETHI, B KOTOPBIX Pa3bICHAETCA MOJHOMOYNE KOHCTUTYIMOHHOTO Cy/a.

Ho B nenom Koncrurynmonusim Cynom PecniyOnuku Tampkukuctan
B IIEPUOJl €r0 JEATEIbHOCTH OB PACCMOTPEH PsJl BOIPOCOB, KOTOPHIE
CBITPANId 3aMETHYIO pONib B oOecreueHuu BepxoBeHcTBa KoHcTuTyluw,
YKPEIJIEHUU KOHCTUTYIIMOHHOW 3aKOHHOCTH W 3alllUThl MPaB U CBOOOJ
YeJI0OBEeKa M TpaXkJIaHNHA.

B TomM wuyuncne IlocranoBneHnem KOHCTUTYIIMOHHOTO cCyda
pecrryomuku ot 16 oktsiops 2001 roma «O6 ompenenieHn COOTBETCTBUS
Koncturynuu PecriyOnuku Tamxukucrana yacta 1 crateu 303 u gactu
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1 crarbu 337 I'pakgaHckoro mnpoleccyaabHOro kojekca PecmyOmuku
TamKUKKCTaH»’, COITACHO KOTOPBIM CTOPOHBI M APYTHE JIHIA-YYaCTHUKA
mporiecca JMIIATUCh paBa 00XKaIOBaHUS U ONPOTECTOBAHUS PEIICHUIN U
onpenenenuit Bepxosunoro Cyna Pecniyonuku TamkukucTaH, BBIHECEHHBIX
IpU PACCMOTPEHUHU JIed IO TMEpPBOM HMHCTAHIMM, OBUTM TNPU3HAHBI
HECOOTBETCTBYIOIIMMHU HopMaM KoHCTUTyIMu. YKa3aHHOE TOCTAaHOBIICHUE
Jlall0 CTOPOHAM M JIPYT'MM YYacTHHKaM Ipoliecca MpaBo 00KaloBaHUS
U IIPUHECEHMs MPOTECTa Ha pelleHnus U onpenenenus BepxosHoro Cyna
Pecny6nuku TajKukucTan mpyu pacCMOTPEHUH JIe]T B IEPBOI MHCTAHIINY.

Taxxe cinenyronum IloctaHoBnennem KoHcTUTYHMOHHOTO cyna
Pecny6nuku Tamxukucran ot 20 sBaps 2005 roga «O6 omnpeneneHuu
coorBeTcTBUs cTarby 181 X034HCTBEHHOIO MNPOLECCYaJbHOTO KOJAEKCa
Pecny6muku  Tamkukuctan cratesMm 17,19 w wactu 2 crarbu 88
Koncturyuun PecniyOnuku Tamxukucranay ctarbs 181 XozsiiicTBeHHOTO
mporeccyaqbHoro  konmekca PecnyOonmukm — TamkukuctaH B 4acTu
HEIPEACTABICHUS] CTOPOHAM M JPYrMM Y4YacTHHMKaM IIpoliecca IipaBa
MPUHECEHUs] HaJ30pHOW ajoObl Ha BCTYNMUBLIME B 3aKOHHYIO CHILY
pelIeHNs M TOCTAHOBJIEHMSI YKOHOMHUYECKHUX CylOB OblUla NMpU3HAHA HE
cooTBeTcTBYIOIIEN cTarkaM 17, 19 m wactu 2 craren 88 KoHcturynum
PecnyOnuku Tamxukucran. Ha ocHoOBe uero cropoHamM U JApyrum
ydyacTHUKaM Iipoliecca ObUIO MPEIOCTaBICHO MPaBO IMPUHECEHUS
HAJ30pHOI >kamoObl Ha BCTYNUBIIME B 3aKOHHYIO CHIIy pELICHUS U
IIOCTAHOBJICHUSI YKOHOMHUYECKHUX CYIOB.

B kaxnapix u3 mpuHATHIX cBouX akToB Koncturynmonuelii Cyn
Pecny6nuku Ta/pKMKUCTAaH yKas3bIBaeT Ha HEOOXOJUMOCTh YTOUHEHHS U
pa3BUTHUS 3aKOHOJATENIBHBIX HOPM Ul YCTPAHEHHUS HEOIPENEICHHOCTU
B IIPABOBOM PErYJIMPOBAHUU M OOECHEUEHUSI KOHCTUTYLIMOHHOIO CMbICiIa
MPUMEHEHHS HOPM 3aKoHa. D(PQPEeKTHBHOCTH pemeHnid KoHCTUTyLmOH-
HOIO Cyla ONPEACHAETCA HMX BO3ACHCTBHEM Ha 3aKOHOTBOPYECKYIO U
MIPAaBOIIPUMEHUTENBHYIO JEATEIbHOCTh, Ha IPEOJOJICHHE HENO0CTATKOB
HOPMATHUBHOIO pPETYJIMPOBaHUsA, K YHCIY KOTOPBIX CIIEAYyeT OTHECTU
HECOINIACOBAaHHOCTb MEXKJY Pa3JIMYHbIMU IPAaBOBBIMU akTamu. Hepeaxuii
ne(eKT MpaBOBOTO PETYIMPOBAHMS, ¢ KOTOPbIM KOHCTUTYIMOHHBIN Cy[
CTaJIKMBACTCS B IIPOLIECCE OCYLIECTBIEHUS CBOEU JEATEIbHOCTH, 3TO
npo6en B 3aKOHOAATENNbCTBE. KOHCTUTYIIMOHHBIM CYIOM K pacCMOTPEHUIO

5 MutiokoB M.A. KOHCTUTYIMOHHBIE CYIBI MOCTCOBETCKUX TOCYIAPCTB: MPOOIEMBI
ucnonHeHus pemieanii //KoHcTutyimonHoe mpaBo: BocTouHoeBporieiickoe 0003peHue.
Mocksa; Heto-Uopk, 2002. Ne 3(40). C. 73.
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B CUJIy C(POPMYJIMPOBAHHON MM IPABOBOM MO3UIMU MPOOEIT 3aKOHA, €CIIU
OH IIPUBOJUT K TAaKOMY €r0 HCTOJIKOBAHUIO W IPUMEHEHUIO, KOTOpPOE
HapylaeT U MOXKET HapYILIUTh KOHKPETHbIE KOHCTUTYL[MOHHBIE IIPaBa,
MOXKET SABJIATBCS OCHOBAHUEM IIPOBEPKH KOHCTUTYLHUOHHOCTH JIaHHOIO
3aKOHA.

HopMaTuBHBIM W METOAOJOTMYECKHUM KPUTEPUEM  OLIEHKH
po0esioB B 3aKOHOJATENbCTBE 11 KOHCTUTYIIMOHHOTO cyaa sIBISETCS
Koncturyumst Pecnyonuku  TamkukucTan ¢ 3aJ0KEHHBIMH B HEH
MPUHIIMIIAMU FOPUIUYECKOTO PAaBEHCTBA, BEPXOBEHCTBA MpaBa, IPaBOBOr0
rocyaapcTBa, OajaHca KOHCTHTYI[MOHHO 3allMIIAeMbIX IIEHHOCTEH,
MIPaBOBOM OIPENIEICHHOCTH, MOAJEPKAHUS TIOBEPUS IPaXKAaH K 3aKOHY U
NEHCTBUSM TOCYapCTBa, COPa3MEPHOCTH OTpaHUYEHHUs IpaB U CBOOO[,
MPEe3yMITLIUHU HEBUHOBHOCTH, MOJTHON U 3(h(eKTUBHON CcyneOHOM 3aluThl,
pasnesieHust BeTBEH BiacTeld 1 00yCIOBICHHOM UM CUCTEMbI IIPOTHBOBECOB
U T.J.

Koneuno, B menom Obuio OBl 1€€CO0OpPA3HBIM JTOCTHYL OoJjee
3¢ (HEeKTUBHOTO B3aMMOACHCTBHUS OPraHOB KOHCTHTYIIHOHHOTO KOHTPOJIS
C WHBIMU BBICIIUMHU OpPraHaMU TOCYAAPCTBEHHOW BJIACTH B CHUJIY HUX
MTOJTHOMOYHUH B YaCTH COJICHCTBHUS CBOEBPEMEHHOMY HCIIOTHEHHUIO PEeIICHU
KoHCTUTYIIMOHHOTO Cyda, MOCKOIBKY OOJBIIMHCTBO CPEACTB, KOTOPHIE
MOTYT OBITh O0O3HA4YEHBI KaK TapaHTUW KCIIOJHEHHUS JTUX pEIleHUH,
OTHOCSITCS K TOTHOMOUHSIM dTHX OPTaHOB.

KOHKp €Tu3anusi BO BHYTPCHHUX HOPMAaTHUBHBIX aKTax
COOTBCTCTBYIOIUX TOCYAAPCTBCHHBLIX OPraHOB HNPOUCAYPbI pcain3aluu
peHleHI/Iﬁ KOHCTI/ITYHI/IOHHOFO Cyla, a TaKKC YCTAaHOBJICHUC BO3MOKHBIX
Mep NEePCOHAIbHON OTBETCTBEHHOCTH 3a HEUCIIOJIHEHHE O0S3aHHOCTH 110
00eCIIeueHNI0 UCTIOITHEHUS PCeIICHUA KOHCTI/ITYHI/IOHHOFO cyla ABJISICTCA,
TaKUM 06p330M, ‘Ip€3BI)I‘~IaI\/'IHO BaXHBIM aCIICKTOM HpO6J'I€MI>I HUCIIOJIHCHU A
pemiennit KOHCTUTYIMOHHOTO Cy/a.

B cootBerctBUM cO cTaThEéil 60 KOHCTMTYLIMOHHOTO 3aKoHa
Pecny6omuku Tamkukucrtan «O KonctutynumonHom cyne Pecny6muku
TamxukucTan» akThl JaHHOTO OpraHa sIBJISIOTCS OKOHYATENIbHBIMU,
00’KaJOBaHUIO HE IMOJUIekKAT U 00s3aTeNbHbl K HCIOJHEHUIO BCEMHU
OpraHami, OPEANPUATHIMH, YUPEKIACHUAMH, OpraHu3alusIMH,
MOJUTUYECKUMH HapTUSAMM, MUHBIMH OOIIECTBEHHBIMH OOBEIMHEHUSMU,
JOJDPKHOCTHBIMU JIMLAMU U TPaskJaHaMH, K KOTOPbIM OHU OOPALIeHBI.
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Takxke B 4acTH NATOM JAHHOM CTaTbU IPEAYyCMOTPEHA HOPMA,
CONIACHO KOTOPOM 3aKOHBI M WHBIC HOPMAaTUBHBIC IIPABOBBIC AKTHI UJIU
UX OTHENIbHBIE IIOJIOKEHUS, INpHU3HaHHbIE KOHCTUTYLMOHHBIM CyaOM
HEKOHCTUTYLIMOHHBIMHY, YTPAayuBalOT CHIY, OJHOBPEMEHHO OTMEHSA
JEHCTBHE APYTUX HOPMATUBHBIX IIPABOBBIX U UHBIX aKTOB, OCHOBAHHBIX Ha
aKTe, IPU3HAHHOM HEKOHCTUTYLIHOHHBIM.

B crarpe 61 koHcTuTynmonHoro 3akona PecryOnuku Tampkukucran
«O Koncrurymmonnom cyne PecnyOnuku Tamxukuctan», yCTaHOBICHBI
HOPMBI, KaCaroUIMeCs HCIOIHEHUS pelleHus KOHCTUTYHHMOHHOro cyja.
Tak, B coorBeTcTBHM € 4acThio | crarbum 61 JaHHOrO HOPMAaTUBHOIO
MIPAaBOBOTO AKTa IMOCTAHOBIICHUS U 3aKJIF04eHNs KOHCTUTYLIHOHHOTO cyna
BCTYNAIOT B CHJTy C MOMEHTA IIPUHATHS WIK C MOMEHTA, yCTAHOBJIEHHOTO B
HUX. VIHBIE aKThl BCTYyNarOT B CHJIy C MOMEHTa X omtameHus. KirroueBytro
pOJIb B MCIOJHEHHWH penieHud KOHCTUTYLMOHHOIO Cy/a WIparoT TaKkKe
JIBa CYIIECTBYOIIMX BA)KHEUIINX CBOMCTB AKTOB KOHCTUTYI[MOHHOIO Cy/a
PecnyOnuku TapkuKUCTaH — MX OKOHYATEIBHOCTh U 00S13aT€IIbHOCTbD.

Yacte 2 crarbu 61 JaHHOTO KOHCTUTYLMOHHOTO 3aKOHA IJIACHT,
YTO IMOCTaHOBJIECHUS U 3aKimoueHuss Koncturynunonnoro cyna Pecryonuku
TampxukucTan myOnUKYyIOTCS B cpelcTBax maccoBoil mHpopmanuu. Ilo
ycMOTpeHHI0 KOHCTUTYIIMOHHOTO Cy/la MHBIE €TI0 aKThl TAKXKE MOTYT OBITh
oIyOJIMKOBaHbl. YCTAHOBJICHHAs HOpMa KOHCTUTYLIMOHHOTO 3aKOHa, BO-
NIEPBbIX, SBJISETCS OAHOM W3 (OpM peanu3aluy MPUHIMIA TJIACHOCTH
B KOHCTUTYLIMOHHOM CYIOIPOHU3BOJCTBE, M, BO-BTOPBIX, COJCHCTBYET
JOJDKHOMY W ONEPaTUBHOMY  HCIIOJIHEHHIO MTOTOBBIX  PELICHUI
Koncrurynmonsnoro Cyna, Tak Kak 0 IPUHIATUN TAKOTO PEILIEHUS IOBOAUTCS
710 BCEOOIIIEro CBEIEHHs Yepe3 CPeACTBA MacCOBOI HHpOpMaLUu.

Tax>ke B 3TOM K€ CTaTbe YIIOMHUHAETCS IEPEUEHBb TOCYAAPCTBEHHBIX
OpraHOB M CTOPOH KOHCTUTYLIMOHHOTO CYIOIPOH3BOJCTBA, KOTOPBIM B
00513aTeIbHOM TIOPSAKE HAMpaBiISIIOTCS MOCTAHOBICHHUS M 3aKJIIOYECHMS
Koncturynnonnoro Cyna Pecriyonuku Tamxukucran. Hanpagisis um ceou
utorosble pemenus, Koncturynuonnsiii cyn PecnyOnuku Taxukuctan
TEM CaMbIM O0O0f3bIBAE€T COOTBETCTBYIOIHME TOCYJapCTBEHHBIE OpIaHbI
BJIACTH Y JOJDKHOCTHBIX JIML] IPUHATH HAJJIEKAIINE MEPBI IS UCIIOJTHEHUS
pemieHnit KOHCTUTYIMOHHOTO cy/a.

OCO6OI>13Ha‘lI/IMOCTBIOpeIHeHI/II7I,HpI/IHI/IMaeMLIXKOHCTI/ITYI_II/IOHHBIM
CyaoM PCCHY6J'II/IKI/I Tamxukucran B paMKax IMpPEAOCTABICHHBIX CMY
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Koncturynueit Pecnyonuku Ta/KUKUCTaH MCKIIOYUTEIBHBIX MOTHOMO-
YUl 110 MPOBEPKE KOHCTUTYLIMOHHOCTH HOPMAaTHUBHBIX IIPABOBBIX aKTOB,
NPEIOIpEeNsieTcs] HEOOXOAUMOCTh UX HEYKOCHUTEIHHOTO HCIOIHEHUS
OpraHaMM TOCYJapCTBEHHOM BJIACTH M JIOJDKHOCTHBIMHM JIMLIAMH, YEM
o0ecrnieunBaloTCs TPeOOBaHHUS EAMHCTBA KOHCTUTYIIMOHHO-TIPABOBOTO
MOJIsT PECIYOJIMKU U HEIOMYCTUMOCTH MPOTUBOIIOCTABICHUS 3aKOHHOCTH
1 11e51eco00pa3HOCTH.

KoneuHo, i npuocTaHoOBIEHUsT JEUCTBUA HOPM 3aKOHA M MHBIX
HOPMaTHBHBIX MPABOBBIX AKTOB, MPU3HAHHBIX HEKOHCTUTYLIMOHHBIMU, U
MIPeIOTBPALECHHS] TPUMEHEHHSI UX B OyAYIIIUM B IPYTHX IPaBOOTHOIICHHUAX
HEOOXOIMMO CBOEBPEMEHHOE O0ECIEeUeHNEe UCIOIHEHUS MOCTAHOBJICHUS
Koncturtynnonnoro Cyna, COOTBETCTBYIOIIMMH — YIIOJIHOMOYEHHBIMU
cyobekramu. B cBsizu ¢ ueM B crarbe 62 yKa3aHHOIO KOHCTHTYI[MOHHOTO
3aKoHa NpeyCMOTPEHA HOPMa, B COOTBETCTBUH € KOTOPOH HEUCIIOIHEHUE,
HEHaJJIeXkalllee HCIOoJHEeHUEe 00 BOCHPENATCTBOBAHUE HCIOIHEHHIO
aktoB Konctutyunonnoro cyaa PecnyOnuku TamkukuctaH BiedyeT
IIPUBJICYEHUE K OTBETCTBEHHOCTH, YCTAHOBJIEHHOW 3aKOHOJATEIbCTBOM
Pecny6nuku TamkukucTaH.

B 1nemoM 3akoHOJATENbHO MMPOBO3ITIAICHHAA 00s13aTEeILHOCTh
HUCIIOJIHCHUA YKa3aHHBIX AKTOB HC BJICYCT 3a co00¥ aBTOMAaTHYECKOI
pcain3anuu ux Hpeﬂl’[HcaHHﬁ. Tonpko (I)aKTI/ILIeCKOG HUCIIOJIHCHHUEC peI_I_IeHI/Iﬁ
KOHCTI/ITyI_[I/IOHHOFO Ccyla ACJIACT KOHCTUTYIIMOHHOC IPABOCYAUC PCaJIbHbIM
WU 3aBCPIICHHBIM, IS 4YCro Tpe6yeTc;1 3aKOHOAATCIIbHOC 3aKPCIIJICHUC
npoucayp MUCHOJHCHHUA NAHHBIX aKTOB, 4 TAKIKEC MCP roCyadapCTBCHHOI'O
NPUHYKACHUS K UCITOJIHCHHUIO dKTOB KOHCTI/ITyI_[I/IOHHOFO cyaa.

Cnenyer OTMETUTh, 4YTO CTaThE€ 363 VYroJOBHOTO KOJEKCa
PecnyGnuku TapkuKuCTaH mpeycMOTpeHa 00111asi HopMa, B COOTBETCTBUU
C KOTOpOH 3a 3J0CTHOE HEHCIIONIHEHWE IPEICTaBUTEIEM BJACTH,
TOCYAApCTBCHHBIM  CIIyXalllUM MECTHOI'O OpraHa FOCYHapCTBeHHOﬁ
BJIACTH W OPTaHOB CaMOYIIPABIICHHS TIOCENIKOB U CEII, @ TAKXKE CITy)KAIIUM
rOCYIapCTBEHHOIO YUPEKICHHS, KOMMEPUYECKOM WM MHOW OpraHu3alluu
BCTYIIMBIINX B 3aKOHHYIO CHIIy IIPUTOBOpa Cy[a, PELICHUd Cyla WA
HWHOTO CyJAcOHOTO aKTa, a PaBHO BOCHPEISATCTBOBAHHE HMX HCIIOTHCHHIO
MpeIyCcMaTpUBAETCsl YTOJIOBHOE HaKa3aHHE.

Ecmn O6paTI/ITB BHHMMAHHC, Ha POJIb caMoro OopraHa
KOHCTUTYIMOHHOI'O KOHTPOJIA B o0ecreueHny CBOMX aKTOB, TO OH HC UMCCT
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JJIsA 9TOrO COOCTBEHHOT0 MNPUHYAUTCIIbHOTO MCXaH1U3Ma, 4YTO, KOHCYHO, HC
OpUCylIC TaKOro poga opraHaM, OH B OCHOBHOM MOXKCT BJIMATH HA 3TOT
Iponecce raBHbIM 06p3.30M SICHOCTBIO IMMPABOBLIX APIr'yMCHTOB U BBIBOAOB,
000CHOBBIBAEMBIX B CBOUX pCUICHUAX.

CBoeBpeMEHHOE W B TIOJHOM OObEME HCIOJHEHHE pelIeHun
KoncTutynimonsoro Cyna CILy’)KUT o0ecreyeHno €AUHOTO
KOHCTUTYIIMOHHO-IIPABOBOI'0 TOJISl B YCIIOBUSIX MPABOBOTO rOCydapCTBa,
4yeM, B KOHEYHOM CUETe, OIPEEIIIeTCS BEPXOBEHCTBO U MPSIMOE JIEHCTBUE
Koncturyuuu crpahsl, HE3bI0JEMOCTh IrOCYJapCTBEHHOTO CyBEPEHUTETA
Kak Ba)KHEHIIEH COCTABIISIIOIIEH OCHOB KOHCTUTYIIMOHHOTO CTpPOS
Tamxukucrana.

D¢ dextuBHOCTH McTONHEHUs perieHnii KoHcTutynmonsoro cyna
B OCHOBHOM HaXOJUTCSl BO BHYTPEHHEH B3aMMOCBSI3U M COOTHOLIEHHEM
C TNOHATHAMU HPPEKTUBHOCTH KOHCTUTYLMOHHOTO KOHTPOJSA H
3P PEKTUBHOCTH KOHCTUTYLIMOHHOTO CYIOIPOU3BOACTBA. PackpbiTre 3TOM
B3aMMOCBSI3U NPEACTABISIET COO0M KOMITJIEKCHBIM M CUCTEMHBIN MOAXO K
MOHUMaHHIO 3()(HEKTUBHOCTU UCTIONHEHHs! pemeHnit KoHeTuTymmonHoro
cyna. KoneuHo, Moy OCHOBHBIM KpUTepUeM 3(PPEKTUBHOCTH UCTIOIHEHHS
pemeHnii KoHCTUTYIITMOHHOTO Cyza ciieyeT IOHUMaTh CBOEBPEMEHHOCTh
UX WCIOJIHEHWH, OCHOBAHHOM HAa HAJIWYUU COLMAJIbHO-LIEHHOCTHOIO
cogepxkanus B pemeHusx KoncturynuonHoro Cyna, M MOCIERyHOLIMM
y4eT B ACUCTBYIOIIEM 3aKOHOAATEIbCTBE.

MupoBoil ONBIT J1€ATENBHOCTH OPTraHOB KOHCTUTYI[MOHHOTO
KOHTPOJISl TOKA3bIBAET, UTO 3(PPEKTUBHOCTH UCIIOIHEHUS CyAeOHBIX aKTOB
3aBUCUT OT TMOJHOTHl M KauecTBa 3aKOHOJATEJILHOTO PEryIupOBaHUS
BOINPOCOB O TOPSAJKE, CPOKAX HCIIOJHEHUS, OTBETCTBEHHOCTH 3a
HEUCHOJHEHHEe akToB KOHCTUTYLIMOHHOTO cyda, M, COOTBETCTBEHHO,
HEIOJHOE 3aKOHOJATEIbHOE YPEryJUpOBaHHUE JAHHBIX BOIPOCOB HE
MIO3BOJIIET CBOEBPEMEHHO OOECHEUNUTh MCIIOJIHEHUE MPUHATBIX aKTOB
KoHCTUTYIIMOHHBIM CyOM.

AHanu3 O0OTe4YeCTBEHHOI'O 3aKOHOAATCIILCTBA CBUACTCILCTBYCT
0 HCAOCTATOYHOCTU 3aKOHOAATCIILHOTO  PEryJIupoOBaHHd  BOIIPOCOB
0 nponeaypax HUCIHOJHCHUSA  OpraHaMu FOCYHapCTBeHHOﬁ BJI1aCTHU
peH_IeHI/Iﬁ KOHCTI/ITYI_II/IOHHOFO cyaa, 00 OTBETCTBEHHOCTHU OpraHoB U HUX
JOJDKHOCTHBIX JIHNI 3a HCHCIIOJITHCHHC aKTOB. Cnez[yeT TaKoK€C OTMCTHUTD,
YTO BCE ATO BIECYET 3a COOOH BO3MOKHOCTD JIINTCIIbHOTO HCHUCIIOJIHCHUA
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peuieHuil  OpraHa  KOHCTUTYLIMOHHOTO  KOHTPOJIS O  IPU3HAHUU
HECOOTBETCTBYIOLIUMU HOPMATHUBHBIE IIPABOBBIE AKThI, HapylIaOLUe
mpaBa ¥ cBOOOJIBI YeTIOBEKa U rpaxk1anuHa KoHcTUTyIHH.

CBOEBpEMEHHOE HEUCHOJHEHHE pemeHud KoHCTUTynHOHHOTO
CyZla CBHJIETEIIbCTBYET M O HAJIUYUHU MPOOENIOB B IPABOBOM aKTe, B TOM
YUCJIe 3aKOHOAATEIbHOM PETYIUPOBAHNM, BBIPAXKAKOIIUXCS B OTCYTCTBUU
YETKO IPONMUCAHHBLIX IPOLEAYP W CPOKOB HCIOJIHEHHUS, a TaKXKe MeEp
OTBETCTBEHHOCTH 3a HEUCHOJHEHUE JIH0O0 MMPOCPOUYKY MCIIOJTHCHUA
Cy}166HBIX AKTOB, YTO HNOAPBIBACT aBTOPHUTET OpraHa KOHCTUTYLIMOHHOI'O
KOHTPOJIS B CTPaHe.

K COXXaJICHHUIO, 3(1)(1)CKTI/IBHOCTB JACATCIIbHOCTHU OpraHOB
KOHCTUTYHUOHHOT'O KOHTPOJIA, B TOM YUCJIC B LCJIIOM OpPraHOB Cy,HC6HOI>'I
BJIaCTHU, OO CUX IOPp OUHCHHUBACTCA TOJIBKO IO TCM ITOKA3aTCIIsIM, KOTOPBIC
XapaKTCpU3yrOT KadCCTBO IIpoLecCa pPACCMOTPCHHUA W Pa3pCHICHUA,
3asABJICHHBIX Cy'6’beKTaMI/I o6pa1ueHI/1;1 Tpe60BaHHfI, HO B KOTOPLIC HC
BKJIFOYACTCA IMPOLCCC HCIIOJIHCHUSA AKTOB, O6CCH€‘II/IB3IOIHI/II>'I pcajibHOC
BCPXOBCHCTBA KOHCTI/ITyI_II/II/I U BOCCTAHOBJICHHC HAPYIICHHBLIX IIpaB,
CB06OII 1 3aKOHHBIX MHTCPCCOB YCJIOBCKA U I'PaAXKIaHHUHA.

B cBsi3u ¢ 4eM, MBI BBIpa)KaeM CBOIO COJIMAAPHOCTH C MO3UIHEH
HEKOTOPBIX YYEHBIX — TPaBOBEJOB O TOM, 4YTO IIeJecooOpa3sHO B
paMKax  3aKOHOAATEIIbCTBA,  OMPENENSIONIET0  MPAaBOBYID  OCHOBY
NEeSITeTbHOCTH OPTaHOB TOCYJAPCTBEHHOM BIIACTH, BKIIIOYHUTH ITOJIOKECHHE,
yCTaHABJIMBAIOIIEEe OO3aTEeIbHOCTh HWCIOJIHEHUS pEIIeHU OpraHoOB
KOHCTHUTYIIHOHHOTO KOHTpPOJII M YCOBEPIICHCTBOBAHHE MEXaHHU3Ma
WCTIOJTHEHUS PEIIeHUI KOHCTUTYIIHOHHBIX CY/IOB.
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KOHCTUTYIMOHHBIN CYJI Y3BEKUCTAHA
HA HOBOM JTAIIE CBOEI'O PA3ZBUTUSA

Ackap I'agypos

3aMeCTUTENb MpeaceaaTens
Koncturynmonnoro cyna PecryOnuku Y30ekuctas,
KaHIUAAT IOPUANYECKUX HAYK

B coBpeMEHHOM [1eMOKpAaTHYECKOM TOCYJapCTBE HamOoiee
3¢ PEeKTUBHBIM HMHCTUTYTOM OOECIECYCHHE BEPXOBEHCTBA 3aKOHA U
KOHCTUTYIIMOHHOW 3aKOHHOCTH SIBJIIETCSI MHCTUTYT KOHCTHTYIIHOHHOTO
KOHTpOJIsl. MHCTUTYT KOHCTHUTYIIMOHHOTO KOHTpPOJII B Y30eKUCTaHE
pu3BaH 00eCTIeYnuTh BepXOBeHCTBAa KOHCTUTYINH 1 3aKOHOB, COOJTFOICHUS
peXMMa KOHCTHTYIIHOHHOM 3aKOHHOCTH B CTpaHe. B cBoem pa3BUTHH
WHCTHUTYT KOHCTUTYIIMOHHOTO KOHTPOJIS TIPOIIEN HECKOJIBKO ITAIOB.

Havasio coBpeMeHHOro »JTama pa3BUTUS KOHCTUTYLIMOHHOTO
KOHTPOJISl 00YCIIOBJICHO TEMH KapAMHAIBHBIMU U3MEHEHUSIMH B CyAeOHO-
MpaBOBOM cucTeMe, HMHUIMHpOBaHHBIMU I[Ipe3uneHrom VY30ekucrana.
B coorBerctBum co Crparterueil AEHCTBUII MO NATH NPUOPUTETHBIM
HamnpaBjieHUsAM pa3BUTUs PecnyOnukn VY30eKHCTaH OCYIIECTBISIOTCS
KOpeHHbIe pegopMbl B cyaeOHO-paBoBOoi cdepe. B uacTHOCTH, Ha
ocHose Crparerun neiicteuit 31 mas 2017 roga Opin puHATH 3aKoH «O
BHECEHUU M3MEHEHMH B OTHAeibHble craThMl KoHcTutyruu PecryOnmku
V36exkucran» u KoHctuTyuuonHsld 3akoH «O KoHCTHTYyHMOHHOM
cyne PecriyOnmku Y30ekuctan». B HUX ObUTH 3aKperjieHbl psifi HOBBIX
MIOJIOKEHNUH, peanu3alysi KOTOPBIX  XapaKTEpU3yeT COBPEMEHHOE
COCTOSIHUE KOHCTUTYLIMOHHOTO KOHTPOJISI B CTPAHE.

[opsanox ¢opmupoBanus KoHCTUTYLHOHHOrO cyna crain Oosee
nemokpatudHbiM. OTHbIHE KoHcTUTYLUMOHHBIN cyj u3bupaercst CeHatom
no npencrasieHuto Ilpesunenra Pecrybnuku VY30ekucran w3 4yucia
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JII, PEKOMEHIOBaHHBIX BhICIIM cyneOHBIM coBeTOM. TakuMm 0Opazom,
B ¢opmupoBaHnud KOHCTUTYLIMOHHOTO CyJa y4YacCTBYIOT HE TOJIbKO
MapJIaMeHT M IJIaBa TOCYJapCTBa, HO U CIELUAJIM3UPOBAHHBIM OpraH
cyaeiickoro cooOriecTBa B nuile Bricuiero cyae6HOro copera.

[Ipencenarens KOHCTUTYLIMOHHOrO cCyAa M €ro 3aMECTHUTENb
m3buparoTcss w3 uncia cyjaed KOoHCTHTYIMOHHOTO Cyna Ha  €ro
3aceaHuy. Takas MpakTHKa OE3yCIOBHO YKPEIUSIET HE3aBUCHUMOCTH U
caMocTosTeNbHOCTh cyaei. Panbiie [Ipesunent npeacrasnsn B CeHar
KaHAWAATYpy Tpeacenaressi, 3aMeCcTUTEeNs TMpeacenaTesis W Cylen
KonctutyunonHoro cyna.

OnHO W TO K€ MO0 HE MOXeT ObIThb H30paHo cynabei
Koncrutyunonnoro cyna ©Oosnee JBYX pa3. YCTaHOBJIEH Takke
IpeJesIbHBINA BO3pacT NpeObIBaHUS B JOKHOCTH Cy/1bU, KaK MpaBuiio — 70
net. OrpaHuyueHus Bo3pacTa NpeObIBaHUS B TOJDKHOCTH CYJbH U 3aIlpera
Ha mepeu3OpaHus Oojee OBYX pa3 BIIOJIHE COOTBETCTBYET MPAKTHKE
KOHCTUTYLIMOHHBIX CYZIOB 3apyOEKHBIX CTpaH.

Pacmpen kpyr cyObekTOB, 0OJIaJaOIIMX IPAaBOM BHECEHUS
BOIIPOCOB Ha paccMoTpeHue KOHCTUTYLIMOHHOrO cyna, B HX YHUCIO
Obutn BKIHOYeHbl KabGuHer MuHucTpoB M YmnonHomoueHHbIH Ounuii
Maxunuca PecniyOnuku Y36ekucran no npaBaMm yenoBeka (OmOyzacman).
Pacmiupenne kpyra CcyOBEKTOB, OOJaJaroONMX TMPaBOM BHECEHUS
Borpoca B KOHCTHTYIHMOHHBIN CyH, CIYXHT pacIIMPEHHUIO JOCTyna K
KOHCTUTYLIMOHHOMY NPaBOCYHIO.

Konctutyumonssii  cya  Y30ekuctaHa SBISETCS  OpPraHoM
KOHCTUTYLIMOHHOTO KOHTPOJISI OPUEHTHPOBAHHOM HA OCYILUECTBICHUE
MOCNEYIOmero KoHTpolsi (ex-post). Bmecre ¢ Tem, ¢ mnpuHsATHEM
HOBOTO 3aKOHAa YaCTHYHO BHEAPEHO M IPEBEHTHBHBIM KOHTPOJb (€X-
ante). 3akoH BoznaraeT Ha KOHCTUTYIMOHHBIA CyA 3aJauy ONpPENeNsTh
cootBercTBUEe KoHcTuTymu PecyOnuku ¥Y30ekncTaH KOHCTUTYLIHOHHBIX
3aKOHOB, 3aKOHOB O paTH(PUKAIUU MEXITYHAPOIHBIX JOTOBOPOB — 0 HX
noanucanusi [Ipesunentom PecnyOnuku Y36ekuctan. Takum o6pazowm,
BBeJleHA HOBasg (hopMa OCYIIECTBICHUS KOHCTUTYIIMOHHOTO KOHTPOJS —
MIPEBEHTUBHBIA KOHTPOJIb 332 KOHCTUTYLHHMOHHOCTbIO KOHCTUTYLHMOHHBIX
3aKOHOB U 3aKOHOB O paTU(UKAIIMKA MEXIYHAPOIHBIX TOTOBOPOB.

Bmecte ¢ TeM, CJICAYET OTMETUTH, YTO OCYUICCTBJIICHUIO
I[GﬁCTBGHHOI‘O KOHCTUTYHIHUOHHOTI'O KOHTPOJIA npenATCTBOBAJIN
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OIIPCACIICHHBIC HpO6JI€MBI. B YaCTHOCTH, MOXXHO OTMCTHUTH ITaCCUBHOCTDH
CY6’[>CKTOB KOHCTUTYHUHUOHHOT'O  KOHTPOJIsA, OTCYTCTBUC HHCTUTYTA
KOHCTHTyHHOHHOﬁ )KaJIOGI:I, HCCOBCPHICHCTBA IPABOBBIX MCXAaHU3MOB
OCYHICCTBJICHUS KOHCTUTYIHHUOHHOTO KOHTPOJIA.

Hecmorps Ha 1O, uyrto KoHCTHUTYyHMOHHBIH 3akOoH «O
Koncrurynmonnom cyne PecnyOnuku VY30ekucrtan» ObLT  TPUHST
OTHOCHUTEJIbHO HEJAaBHO, HEOOXOJAMMOCTh B NPUHATHHM HOBOTO 3aKOHa
cTaja O4YeBHIHOM. B 1ensax nanpHennero CoBepIieHCTBOBaHUS MEXaHU3Ma
3alUThl NPaB U CBOOOJ YENOBEKa, YNPOIIEHUS MOpsAaKa oOpalieHus B
Koncrurynnonnsiii cya 27 anpens 2021 roga napiaamMeHT NPUHSI HOBBIN
Konctutyunonnsiit 3akon «O Konctutyunonnom cyne PecnyOnuku
V36ekucran».

HoBblll 3aKOH, B INEpPBYIO O4YEpElb, HAIPABICH Ha YCHUIICHUE
npaBo3amuTHOW ¢yHkuuun KoucTutynmonHoro cyaa. B wactHoCTH,
pacuipeH Kpyr cyObeKkToB, oOpamatomuxcss B KOHCTUTYIIMOHHBIN Cya:
cpeau HUX — (pU3MYECKHe U IopuanYecKue auna, HanuoHambHbIN HEHTp
o mpasaM uenoBeka PecnyOnuku Y30ekuctaH, YTOJTHOMOYEHHBIH MpU
[Ipe3unente PecnyOnuku Y30ekucTaH HO 3alIMTe IMpaB U 3aKOHHBIX
UHTEpECOB CYOBEKTOB mpeanpuHuMarenscTBa (busnec omOyncman),
VYnonaHomouyeHHbIM 1o mpaBam pebGéHka (FOBeHHanbHBI OMOynCMaH).
Pacmmpenue kpyra cyObeKTOB KOHCTUTYILIHOHHOTO KOHTPOJIsI 0€3yCIIOBHO
SIBJISICTCS. TIOJIOKUTEIIbHOM HOPMOW M CIIY)KUT PACLIMPEHHUIO TOCTyINa K
KOHCTUTYLIHOHHOMY IPaBOCYAUIO, YCUJICHUIO CHCTEMbI 3alllUTHl IIpaB
u cBOOOJA Tpa)kaaH, OCOOCHHO JeTei, a TaKkKe 3aKOHHBIX HHTEPECOB
CyOBEKTOB MPEANPHUHUMATEIBCTBA.

[IpakTuka opraHoB KOHCTUTYLIHOHHOTO IPAaBOCYIUs 3apyOekKHBIX
CTpaH CBMJETEIbCTBYET, 4YTO BCE€ OOJbllIee BHUMAHUE YJEIAETCS
MPaBO3aIIUTHON (QPYHKIMM KOHCTUTYLIMOHHBIX CYJOB. O((EKTUBHBIM
CPEJICTBOM 3alllUThl OCHOBHBIX IIpaB 4YeJOBEKa SBIAETCS HWHCTUTYT
KOHCTUTYLIMOHHOM anoObl. AHAIU3 MPAKTUKNA KOHCTUTYLIMOHHBIX CYJIOB
3apyOeXHBIX CTpaH MOKAa3bIBA€T, YTO KOHCTHUTYLMOHHOIO KOHTpOJIs Oe3
KOHCTUTYLIMOHHOH 7KaJI00bI HE MOXKET OBITh 3(P(PEKTUBHBIM.

[Toxanyi, caMOli BaXHOM HOPMOW paccMaTpUBAEMOIO HOBOI'O
3aKOHA SIBJISIETCS BHEAPEHUE HWHCTHTYTa KOHCTHTYLMOHHOHM KaloObl
rpakgad. B cratee 27 KOHCTUTYHMOHHOrO 3aKOHAa YCTaHOBIJIEHO,
YTO OOpalleHHue [OMyCTUMO TIPHU YCIOBHH, €CIM 3aKOH HapyllaeT
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KOHCTUTYLIMOHHBIE TIpaBa TPaXJAaH U IOPUIAMUYECKUX JIUI[ U TPUMEHEH
B KOHKPETHOM [IeJie, PAacCCMOTPEHHE KOTOPOTrO B CYIE 3aBEpIICHO.
Konctutynmonnasi »xamnoba JoJKHA OBITh TIOJaHA HE TMO3JAHEE OJIHOTO
rojga co JHS OKOHYAHUS PACCMOTPEHHs Jelia B cyne. Tak, OKOHUaHue
paccMOTpeHwsl [ieNa B Cy/e, [0 CyTH, 03HAYAET, YTO JIUIIOM HCIIOIh30BaHbBI
BCE BO3MOXKHOCTH TPEXKJIEC, YeM 00paTUThCsI B KOHCTUTYIIMOHHBIN CY/I.

B  3akone mpemycmoTpeHbl  TpeOOBaHMS — JOMYCTUMOCTH
KOHCTUTYLIMOHHOH *ano0bl rpaxkaad. B yacTHOCTH, coriiacHo co craTheit
86 KOHCTUTYIIMOHHOTO 3aKoHa oOOpallleHue TIpakJaHUHA SBISETCS
JIOTTYCTUMBIM, €CIIU 3aKOH HapyIlllaeT KOHCTUTYLIMOHHbBIE TIPaBa IrpaxiaH u
3aKOHHbIE MHTEPECHI IOPUANYECKUX JIUI] IPU MPUMEHEHUN B KOHKPETHOM
Jieie, pacCMOTpPEHHE KOTOPOTro B CyJie 3aBepileHo. Takas jkanoda JT0JKHa
OBITh 10/1aHA HE MO3/IHEE OJJHOTO T'ofla CO JHS OKOHYAHUSI PACCMOTPEHMUS
nena B cyne. B oOpaiienue nomxkeH ObITh yKa3aH pakT pacCMOTPEHHUs Aera
B CyJI€ Ml HICTIOJIb30BaHUs BcexX (OPM CyJIeOHOM 3alIHTHI.

HpﬂMOfI AOCTYyII K KOHCTUTYHUOHHOMY IIpaBOCY U0
npeaycMaTrpuBacT HCTIOCPCACTBCHHOC o6pa1ueHI/Ie TrpaxxJiaH B
KOHCTI/ITyHI/IOHHHﬁ cya c )Kalmo0oi Ha HapyHICHUC €0 OCHOBHBIX IIpAB U
CBO6OI[ IIpaBOBbBIMU aKTaMH, IPUMCHCHHBIMU CyIaMU 06H.[eﬁ FOPUCIUKIINH.
3HadeHue nIpAaMoOro A0CTymna 3aKiIro4acTcsa B TOM, 4YTO obOecreunBaeTCs
peajibHasA NOCTYIMHOCTb KOHCTUTYLHHMOHHOI'O IIPpaBOCYAUA IJIA KaKAO0I'O
JIMIIa B 3allTUTC CBOUX IIpaB U CBO6OI[LI.

OnbIT OpraHOB KOHCTUTYITHOHHOTO HAJ30pa 3apyOeKHBIX CTpaH
MOKa3bIBACT, YTO HAJCJIICHUE TpaxJaH IPaBOM BHECEHUs BOIMpoOca
Ha paccmoTpeHue KOHCTUTYHIHMOHHOTO CyJna TPUBOJIUT K PE3KOMY
YBEIIMUCHUIO HArpy3kd B cyne. EcTecTBeHHO, yBenuyaTcsi M CpPOKHU
paccMOTpEeHHUs JIe.

HpaKTI/IKa pacCMOTPCHUA KOHCTHTyuHOHHOﬁ JKaJI00BI rpaxaad
HEU30EKHO IMPUBCACT K YBCIIMUCHUIO HAI'PY3KHU KOHCTI/ITYI_II/IOHHOFO cyaa.
I[aHHLIfI MponueccCC TAKIKC TpeGyeT YCTAHOBJICHUA YCTKHUX IIPpAaBUJI ITOAAYUN
KOHCTHTyuPIOHHOﬁ JKaJI00BI IpaXaaHaMu MW HOPUAWYCCKHUMHA JIMLOAMU,
OMPCACIICHUA KPUTCPUCB HNOIYCTUMOCTHU O6p3H.I€HPII>i, YKPCIVICHUA
CTPYKTYPHBIX nonpameneHHﬁ arapara KOHCTI/ITYI_II/IOHHOFO cyaa.

BHenpeHre KOHCTUTYLMOHHOM KajloObl MPUBEJET K YBEITUUYEHHUIO
Harpy3kM W 3aHATOCTH CyjAed. B OOJbIIMHCTBE CTpaHax YHCIEHHOCTh
cyneit KoHCTUTYIIMOHHOTO cyAa CcOCTaBisieT 9 4enoBeK, a B HEKOTOPBIX
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CTpaHax KOJIMYECTBO cyaeil Bapbupyerca oT 11 mo 18 uemosek. C
yUeTOM 3apyOeKHOW MPAaKTHKH B HOBOM 3aKOHE YBEIMYEH YHCIIO Cynei
KoHcTuTyilmoHHOrO Cyna - Temepb OH COCTOMT U3 9 cyzael, BKIoyas
IpesiceaTess U €ro 3aMeCTUTES.

Konctutyunonusit  cyn  Y30ekucraHa SBISETCS  OpPraHoOM
KOHCTUTYLIMOHHOTO KOHTPOJISi OPHUEHTHUPOBAHHOM Ha OCYIIECTBIICHUE
MOCJIeIYIONIETr0 KOHTPOIIs (ex-post). Bmecte ¢ Tem, ¢ mpuHATHEM HOBOTO
3aKOHA YaCTUYHO BHEAPEHO U MPEBEHTUBHBIN KOHTPOJb (ex-ante). 3akoH
Bo3jaraeT Ha KOHCTUTYLHMOHHBIN CyJl 3a/1a4y ONpPENEisiTh COOTBETCTBHE
Koncturynun PecnyOnuku Y30€KkuCTaH KOHCTHUTYIIMOHHBIX 3aKOHOB,
3aKOHOB 0 paTU(PUKAIMHN MEXTyHAPOIHBIX IOTOBOPOB - 0 UX MOIMUCAHUS
[Ipesunentom Pecriybnuku Y30ekucran. Takum oOpa3oM, BBeJleHa HOBas
(hopMa OCyLIECTBIEHNS KOHCTUTYLIMOHHOTO KOHTPOJS - MPEBEHTUBHBIM
KOHTPOJIb 32 KOHCTUTYIITMOHHOCTbIO KOHCTUTYIIMOHHBIX 3aKOHOB U 3aKOHOB
0 paTH(UKAUU MEKTYHAPOIHBIX JOIOBOPOB.

AHanu3 TEOpeTUYECKUX M NPAKTHUUECKHUX AaCIEKTOB BHEIPEHMS
WHCTUTYTa KOHCTUTYLMOHHOW >Kajo0Bbl, IO3BOJIIET YTBEpPXKAaTh, YTO
npussaTHe HoBoro KoncturynuoHHoro 3akoHa «O KoHCTHUTyHHMOHHOM
cyne PecnyOnuke Y30eKuCTaH» CIyXKHUT YCUICHHIO KOHCTUTYLIMOHHOTO
KOHTpOJIS, YKPETUIEHUIO 3aKOHHOCTH, COBEPILIECHCTBOBAHUIO
KOHCTUTYLIMOHHOTO  CYJIONPOM3BOACTBA U, B KOHEYHOM UTOrE,
3¢ GeKTUBHON 3alMTe MpaB U CBOOOABI Tpa)KAaH, TapaHTUPOBAHHOMN
KoHncTuTynuei crpaHsl.

MHCTUTYT KOHCTUTYIIMOHHOM 5Ka100bI B Y30€KHUCTaHE CTPOUTCS IO
MOJIENI YaCTUYHOM Kano0bl, TaK KaK MPeIMEeTOM 00XkaJloBaHUS SBISETCS
3aKOH, a He JII000M HOPMAaTHUBHO-NPABOBOM aKT. XapakTepusys MOJEIb
KOHCTUTYIIMOHHOM KalI00bl, OTMETHM, YTO MHCTUTYT KOHCTUTYIIHOHHOU
’Kao0bl B Y30€KUCTaHEe HAXOAUTCS HA CTaIuu CTaHOBJIeHUS. ClieIyonum
1IaroM Io paciiMpeHHIo NMpaB rpakJaH Ha JOCTYI K KOHCTUTYIIHOHHOMY
MPaBOCYAMI0 MOTJIO OBl CTaTh BKIIOYeHUE B KOHCTUTYITMOHHBIA 3aKOH
«O Koncturynuonnom cyne PecnyOnuku VY30ekucTaH» TMOJIOKEHUH,
MIpelyCMaTPUBAIOIINX BO3MOKHOCTh OCIIAPUBAHUS KOHCTUTYLIHMOHHOCTH
HE TOJIbKO 3aKOHOB, HO U JPYTMX HOPMATHUBHO-IIPABOBBIX aKTOB.

3aKoH OrpaHMYMBaET Ha nepen3dpanue cyaeit KoHCTUTYIMOHHOTO
CyJla, OIHO U TO K€ JIULIO HEe MOXET OBITh M30paHo Cyibel Ooliee IByX pas.
Bwmecrte ¢ Tem, yBenuueH CpoK MOJHOMOYHI cyabu KOHCTHTYIIMOHHOTO
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CyJa, KOTOPBIH COCTABIISET IPU MEPBOHAYATILHOM U30pAHUU IIATh JIET, IPH
OouepeIHOM H30paHUU — JACCSTh JIET.

VYcTaHOBIIEH TaK)kKe OrpaHUYeHUe Ha Iepen30paHus rpejcenaTesis
Koncruryunonnoro cyna u ero 3amecturens. llpeacenarens u ero
3aMmecTuTeNnb K30uparoTcsi KOHCTUTYIIMOHHBIM CyJIOM CpPOKOM Ha HSTh
net. Eciu 10 OkoHYaHMsS Cpoka MX TOJHOMOYMI B KadyecTBE CYJIbU
KoHcTuTyimoHHoro cyjia ocrajgoch MeHee ISTH JIeT, TO OHU U30HparoTcs
Ha octaBuuiics cpok. OAHO U TO K€ JIMIIO HE MOXET ObITb U30paHo
npejceaTesIeM UM 3aMeCTUTEIEM Oosiee ABYX CPOKOB.

HoBelif 3ak0H yHUGUIIUPOBAT HOPMBI, KACAIOUIUECS OTIEIbHBIX
nonHoMounit  KOHCTUTYLMOHHOTO  Ccylna, MOPEeIyCMOTPEHHOIO B
Ipyrux 3akoHax. B uactHocTH, B yuyerom ctatbu 13 3akoHa «O
NpoKypatype» B HOBOM KOHCTUTYUMOHHOM 3aKOHE BKJIIOYEHA
HOpMa, MpeAaycMaTpUBalOUIasi, YTO akThl [eHepanbHOro MPOKypopa
(32 UWCKIIOYEHHMEM aKTa WHIWBUIYaJbHOTO XapakTepa), MpPU3HAHHBIC
HECOOTBETCTBYIOIMMUA  KOHCTUTYLIMM ¥ 3aKOHaM [0  PEHICHUIO
KoncturyunonHoro cyna, npekpamaroT cBoe aeictBue. ['eHepasibHbIN
MIPOKYPOP IOJKEH MPUBECTH CBOM akT B cooTBeTcTBUE ¢ KoHcTUTymen
W 3aKOHaMHM HE I[O3[HEE OJHOr0 Mecslla Ha OCHOBAaHUU pEUICHUs
Koncturyumonsnoro cyna.

Takum o6pazom, mpuHstHe KoHcTUTynHoOHHOTO 3akoHa «O
Koncturynunonnom cyne Pecniyonuke Y30ekucran» 27 anpens 2021 rona
03HaAMEHOBAJIO HOBBIA 3Tall B Pa3BUTHE KOHCTUTYLMOHHOTO KOHTPOJS,
KOTOpBI 00YCIIOBJIEH YKPEIJIEHMEM 3aKOHHOCTH, COBEPIIEHCTBOBAHUEM
KOHCTUTYLIMOHHOT'O CYIONPOU3BOCTBA U B KOHEYHOM UTOTre 3P PEeKTUBHOMN
3alUTe MpaB MW CBOOOJBI TpaxkaaH, rapantupoBaHHoi KoncTurynumein
CTpaHBI.

BrenpeHnne WHCTUTYTa KOHCTUTYIIHOHHOM kKanoObl cliocoOCTBYET
aKTUBU3AIMU JIEATENbHOCTH KOHCTUTYIIMOHHOTO CyJa M TMOCTYXHUT
peamuzanuu cratbu 44 Konctutymum PecnyOnuku VY30ekucraH, rre
KaKJOMY TapaHTHpyeTcs cyAeOHas 3aluTa ero npaB u cBo0oa. 3HaueHue
KOHCTUTYLIMOHHOH 5kaj100bI HE OTPAaHUYHUBAETCS 00ECIICUeHUEM IpaskJaHaM
JoCTyna K KOHCTUTYIIMOHHOMY mpaBocyauio. OHa Takke CIYXUT
MPaBOBBIM MEXaHU3MOM ITOBBIIICHUS KauecTBa M 3(PPEKTHBHOCTH 3aKOHOB,
o0OecrieyeHnss WX KOHCTUTYLIMOHHOCTH, AalbHEHIIeH IeMOKpaTH3aliu
KU3HU TOCYIapcTBa U O0IIeCTBa.
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Crnenyer OTMETUTh, YTO WHCTHTYT KOHCTUTYLMOHHOW >KaioObl
B Y30€KHMCTaHEe HAaxOJHWTCS Ha CTaJWM CTaHOBIICHMA. JlanpHerime
LIaru 10 pacIIMpPEeHHUIO MPaB IPa)kIaH Ha JOCTYN K KOHCTUTYLUOHHOMY
MIPABOCYJMIO MOTJIO ObI cTaTh BKJIIOUYEHHE B KOHCTUTYIIMOHHBIA 3aKOH
«O Koncturymmmonnom cyae PecnyOmmku VY30ekucran» TMOIOKEHUH,
MIpEeAYCMATPUBAOIIUX BO3MOXKHOCTb OCHAPUBAHU KOHCTUTYLIMOHHOCTHU
HE TOJBKO 3aKOHOB, HO U JPYIMX HOPMAaTHBHO-IIPABOBBIX aKTOB,
B TOM 4YHCIE YKa3oB M TmocraHoBieHuid Ilpesumenra PecryOnmku
V30ekucTaH, TOCTAaHOBJICHUI TPaBUTEIbCTBA, PELUICHUH MECTHBIX
OpraHOB TOCYAApCTBEHHOM BJIACTM MMEIOLUX HOPMAaTHUBHO-IIPAaBOBOMI
xapakrep. Ilepexoq kK Moaeny TOMHONH KOHCTUTYLIMOHHOM >KaioObl
JIOJDKHO OBITH MO3TANHBIM C yYETOM Pa3BUTHS MPAKTHKH PACCMOTPEHUS
KOHCTUTYLIMOHHBIX kajo0. IIpu 3ToM, ciemyer ymydiiaTe OpraHu3aIuio
paboTsl B KOHCTUTYIIMOHHOM Cy/ie, COBEPIICHCTBOBATh OPraHU3alMOHHO-
IIPaBOBYIO CTPYKTypy Amnmnapara KoHCTUTYyIMOHHOro cyna, co31aBaTh
CTPYKTYpHBIE IOAPA3JIEICHUs, YKPEIUIATh €r0 KaJpOBBIM IIOTEHIHUAN, a
Tak)Ke MaTepUaTbHO-TEXHUIECKYIO 0a3y.

HO)IBOJI?I HUTOI'M aHaJIn3a pasBUTHUA MHCTUTYyTa KOHCTUTYLITMUOHHOI'O
KOHTpPOJIsl B Y30€KHCTaHEe MOXHO YTBEP)KJIaTh, YTO KOHCTHUTYLIMOHHBIN
KOHTPOJIb TIPOIIEJI CPAaBHUTEIBHO HEOOJBIION HCTOPUYECKUN TEPHOJT
pazButusa. Pa3BuTHE KOHCTUTYLUHMOHHOIO CYJIEOHOro KOHTpOJII B
VY30ekucrane SBISETCS 3aKOHOMEPHBIM JIOTMYECKHMM IIaroM IO IyTH
JIEMOKpATU3AIMK O0IIEeCTBa, YKPEIJICHUS! KOHCTUTYIIMOHHON 3aKOHHOCTHU
B CTpaHe. 3a mpollequid Nepuoj co3JaHa IpoyHas MpaBoBas 0Oasza
OCYHICCTBJICHUSA KOHCTUTYIUMOHHOI'O KOHTPOJIA, COBCPIICHCTBOBAHUA
KOHCTUTYHOUOHHOI'O CYIAOIIPOU3BOACTBA, IMOBBIIICHHA 3(1)(1)GKTI/IBHOCTI/I
KOHCTUTYHHUOHHOTI'O ITPaBOCY AUs.

Koncruryunonnsiii cyn PecnyOnuku Y30ekucran cocTosuics
KaK OpraH KOHCTUTYLMOHHOIO CyJe€OHOrO KOHTPOJSI, CaMOCTOSITEIbHO
U HE3aBHUCHUMO OCYUIECTBISIOIIMM CyZeOHyl0o Biactb B  (opme
KOHCTUTYLIMOHHOIO  CYJONPOU3BOJACTBA B ILEIAX 3allUTBl  OCHOB
KOHCTUTYLIMOHHOTO CTpOs, OCHOBHBIX IIpaB M CBOOOJ 4YelloBeKa U
rpaxJaHuHa, OOECIeYeHUs BEPXOBEHCTBA U MPSIMOro JACWCTBUS
Konctutynuu, To ecth coOmo1eHus 1 00ecreueHusI OCHOBHBIX IIEHHOCTEH,
IIPOBO3IVIAILIEHHBIX U FapaHTUPOBAaHHbIX KoHCTUTYLIHEN.
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